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FIRST PART

OF THE

INSTITUTES

OF THE

LAWS OF ENGLAND. (1)

THE THIRD BOOK.

CHapr. 1. Of Parceners. Sect. 241.

PA R CENERS are of two sorts, to wit; parceners according to the
course of the common law, and parceners according to the custome.
Parcerers after the course of the common law are, where a man, or woman,
seised of certaine lands or tenements in fee simple or in taile, hath no issue
but

(1) In the vellum MSS. of Littleton, belonging to the public library at
Cambridge, there is the following argument or introduction to this third book :

¢ En cest tierce liver ascun chose sera dit a toy, mon fitz, de parceners,
<« de jointenantez, de tenantez in comen, de estatez de terrez et tenementez
“ sur condition, de discentez que tollount entrez, de continuell clayme, de
“ releissez et confirmationz, de garrantiez liniall et collaterall et de gan-a.ntiez
“ que comensont per disseisin, de attornament, de surrenderons, de discon-
¢ tinuance, de remitterez, de tenant per elegit, de tenant per estatut merchant,
 de tenant per estatut de la staple, §c.”

On this addition to the printed copies of Littleton, sir William Jones, who
kindly favoured me with the readings from the two Cambridge manuscripts,
writes this observation.—« It is very remarkable, that in this argument a
¢ Chapter is promised concerning surrenders, of which Littleton has not ex-
« pressly and separately treated. The word surrenderons, which is abbreviated
“ by the transcriber, seems completely to have puzzled a former owner of
« the manuscript. He says in the margin, ceste parole est en auter fragment
“ que jeo ay: queere ce que il signifie. Since then surrenders are mentioned
“In two manuscripts as one of the heads of the third book ; it is not impro-
“ bable, that the author intended to have written a distinct chapter concerning
* them, as he did write concerning tenants by ELEGIT, and by STATUTE
¢“ MERCHANT and STAPLE.'—See Sect. 324, where Littleton refers to a
Cb;pter on elegits.—[Note 1.]

ov. I B



168.a. 163.b.] Of Parceners. L.3.C.1,Sect.241.

but daughters, and dieth, and the tenements descend to the issues (2), and
the daughters enter into the lands or tenements so descended to them, then
they are called parceners, and be but one heire to their ancestor (Parce-
ners solonque le course del common ley sont, lou home, ou feme, seisie de
certaine terres ou tenements en fee simple ou en taile, n’ad issue forsque
files, et devie, et les tenements discendont a les issues, et les files
entront en les terres ou tenements issint discendus a eux, donques els
sont appels parceners, et quaunt a files els sont (1) * forsque un heire
a lour ancestor): And they are called parceners; because by the writ,
which is called breve de participatione faciend4, the law will constraine
them, that partition shall be made among them. And if there be two
daughters to whom the land descendeth, then they be called two parceners;
a z{ there be three daughters, they be called three parceners; and four
daughters, four parceners ; and so forth (2)+.

OUR author having treated in his two former bookes, first of

estates of lands and tenements, and in his second booke of
tenures whereby the same have beene holden, now in his third
booke doth teach us divers things concerning both of them; as,
1. The qualities of their estates, 2. In what cases the entry of
him that right hath may be taken away. 3. The remedies, and
in what cases the same may be prevented, or avoyded. 4. How
a man may be barred of his right for ever, and in what casesthe
same may be prevented or avoyded.

For the first, he, having spoken of sole estates, divideth the
quality of estates into individed and conditionall.  Individed, into
coparcenary, joyntenancy, and tenancy in common.
Co‘ra.rcenary into. parceners by the 3~ common law, I:l 63]

. ::ndpmeneu by the custome ; and he beginneth his | p.
Vide Sect. 385. third book with parceners claiming by descent, which,

comming by the act of law and right of bloud, is the noblest and
worthiest meanes whereby lands do fall from one to another.
Conditional, into conditions expresse or in deed, and conditions
in law. Conditions in deed, into gages ; which he divideth into
vadia mortua and vadia viva. Vadia mortua, so called because
either money or land may be lost: and viva, because neither
money nor land can be lost, but both preserved. Then speaketh he
of descents, wherby the entry of him that right hath may be taken
away. And next to that of the remedy how to prevent the same,
viz. by continuall claim. Then he teacheth, how a man, having a
defeasible or an imperfect estate, may perfect and establish the
same by three meanes, viz. by release, by confirmation, and at-
tournment, where that is requisite. Having spoken of a descent,
being an act in law which taketh away an entry, he doth then
speaﬁe of a discontinuance, the act of the party, whereby the
entry of them that right have shall be taken away. And next unto
that he teacheth in what case the same may be avoided by remit-
ter. After he had treated of descents and discontinuances which
take away entries, but bar not actions, lastly, he setteth forth
the learning of warranties, (a curious and cunning kind of learn-

Ing

® t These are notes 1, and 2, of 163. b. in the 13th and 14th editions.

- (2) In L. and M. and in Roh. it is daughters instead of issues.
1) * See below note 3.
3) + in L. and M. and in Roh. an &c. comes in here,



L.3.C.1. Sect.241. Of Parceners. [168.b. 164.a.

ing I assure you) whereby both entry, action, and right may be
barred, and the remedies how they may be prevented before they
fall, and in what cases they may be avoyded after they be
fallen. And thus have you an account of the thirteene severall
chapters of his third booke. And now his method being under-
stood, let us heare what our author will say unto us concerning

parceners.

 Et quant a files els sont forsque un heire a lour [a] ancester.”
This is &lu:e printed ; for the originall is, et quanque files els sont,
els sont parceners, et sont forsque un heire a lour auncestor (3).

‘¢ Parceners.” [b] Jus descendit quasi uni heeredi propter juris
unitatem, sicut sunt plures filice, &c. Et ubi omnes simul et in soli-
dum heredes sunt, plures cohceredes sunt quasi unum corpus,

unitatem juris habent. Whereupon it followeth,
that albeit where there be two parceners [¢] they have moities
in the lands descended to them, yet are they both but one heyre ;
and one of them is not the moity of an heire, but both of them
are but unus heres. .

And it is to be observed, that there is a diversity betweene a
descent, which is an act of the law, and a purchase, which is an
act of the party. [d] For if a man be seised of lands in fee, and
hath issue two daughters, and one of the daughters is attainted
of felony, the father dieth both daughters being alive; the one
moitie shall descend to the one daughter, and the other moitie
shall escheat. But if a man make a lease for life, the remainder
to the rightheires of 4. being dead, whohath issue two daughters,
whereof the one is attainted of felony ; in this case some have
said, that the remainder is not good for a moitie, but voyd for
the whole, for that both the daughters should have beene (as

Littleton saith) but one heire (4).
164] 5~ A man makes a gift in taile, reserving two
a. -] shillings rent to himselfe during his life, and if he die
his heire within age then reserving a rent of twentie
shillings to his heires for ever ; he dieth having issue two daugh-
ten,r:.ﬁe one of full age, the other within age: in this case the
donee shall hold by fealty onely,insomuch as the one daughter as
well as the other is his heire, and both of them (as Littleton saith)
make but one heire, ergo, his heire is not within age, neither is his
heire in that case of full age. But if the reservation had been,
« and if he die, his heire neither being within age, nor of full age,
« &c.” in this case the reservation had beene good. And if it
doth not begin in his next heire, it shall neverbeginas this caseis,
for that the precedencie is not performed. [e] But yet if one of
them be of age, and the other within age, she shall have her age
and other priviledges and advantages thatan heire within age shall

44E.3. Age, 47. 26Ass.65. 13E. 3.Age,51. 28 Ass.2a.
34 H.6. 4 Ass.17.
have ;

P] Bract.lib. 2.

0. 66. 71, &c.

& 76, &c. and

lib. 5. fo. 443.

Brit.fo 58.119.

128. 183, 184,

185. 189. 193.

Flet. lib. 5. ca. 9.

li. 6. ca. 47.

glan. . 7.ca. 3. 4
li. 13.¢c. 11,

[6] Bract. li. 2. ‘7,;’,¢ /|

fo. 66. 76. Flet. S ¥

ubi supr, Brit. £ 77!

ubi sup. & Sta-

tut. de Hibern.

[¢] Vide Sect. 8.

vers. fin,

[d] Fleta, lib. 5.

ca. 9. Fleta,

lib 6. ca. 47.

(Post. 19g6.b.)

fe] Temps E. 1.
Age,128. 8E. a.
Judgement,a40.
30E. 3.7.

29 Ass. 25. 57.

(3) The words are as here corrected by lord Coke both in L.

in Roh.

and M. and

(4) See ant. 25. b. 26. b. and post. 196. b. 374. b. Herelord Hale intro-
duces the following note.—Donee in tail on condition not to discontinue. Donee
has issue two daughters. One discontinues. The donor may enter. R.36 Eliz.

C. B. sir W. Moore's case. Hal. MSS.—[Note 2.]
B2



164.a.] . Of Parceners. L.3.C.1. Sect.241.

have ; and when they are demandants, for the nonage of the one
[f]Fleta,lib.5. the paroll shall demurre against them both(1). [ f] Sunt autem
o9 etlib. 6. ylures participes quasi unum corpus in eo qudd unum jus habent;
(lpéf',oa: et oportet quod corpus sit integrum, et quod in nulld parte sit de-
2 Ro.Abr.416.) fectus. And when the right heire doth claime by purchase, he
must be (say they) a compleat right heire in judgement of law (3).
And therefore if lands be given to a man and to the heires
females of his bodie, and he hath issue a son and a daughter,
and dieth, the daughter shall have the land by descent; but if a
remainder be limited to the heires females of the bodie of I. 8.
and he hath issue a son and a daughter, his daughter shall never
take it by purchase, for that she is not heire female of the body
of I. S. because he hath a son.

If a man give lands to another, and to the heires males of his
body, upon condition, that if he die without heire female of his
bodie, that then the donor shall re-enter, this condition is utterl
voyd (3), for he cannot have an heire female, so long as he ha
an heire male.

And as they be but one heire, and yet severall persons ; so
have they one entire freehold in the land, as long as it remaines

[g]10E. 4.  undivided, in respect of any stranger's precipe. [g] But

17 E. 3.46.  betweene themselves to many purposes they have in judgement

(Mo. Go.) of law severall freeholds; for the one of them may infeoffe

[A] 37 H. 6. 8. another of them of her part, and make liverie. [4] And this

19 H.6.45.  coparcenarie is not severed or divided by iaw by the death of

(Fost.196.8.) any of them ; for if one die, her part shall descend to her issue,

and one precipe shall lie against them, for they shall never joyne

as heires to severall ancestors in any action ancestrell, but when

one right descends from one ancestor: and then propter unitatem

Jjuris, though they be in severall degrees from the common

ancestor, yet shall they joyne. But the issues of severall copar-

ceners, because severall rights descend, shall never joyne as

. heires to their mothers; and yet when they have recovered, a
Vid. Sect. 313.  writ of partition lieth betweene them.

E‘B] 5 3? ‘34° 34 For example, [i] Ifa man hath issue two daughters, and is dis-
24E.3.13. F.N.B.ami. 35H.6.23. 27E.3.89. 31 H.6.14.b.

seised,

(1) But in the writ de partitione faciendd the younger sister shall not have
her age against the elder. Post. 171. a.—[Note 3.]

(32) In a former note I have much at length, and as I fear tediously, en-
deavoured to support lord Coke in this doctrine. Ant. 24. b. note 3. But
since the writing of that note a case has been published, in which the court
of kin%:ebench, after three arguments, decided against applying the rule to a
will. Willes and others v. Palmer and others, 5 Burr. 2615. In another

case also, which was three times argued, the court of exchequer, as I under-
stand, refused to apply the rule to a marriage-settlement. Evans on demise of
Burtenshaw v. Weston, determined in a special verdict in Scaccar. Mich. 1774,
or Hill. 1775. This latter case had been previously determined in B. R.
in a case reserved in an ejectment in which Mr. Burtenshaw was defendant,
and there too the case was argued three times. In both courts the judgment
was against Mr. Burtenshaw. But the question on the construction of heirs
Semale of the body, considered as words of purchase, was only a secondary point ;
and whether it was debated in B. R. or not, I am not at present informed.
After such authorities, it can be scarcely necessary to guard the reader against
incautiously adopting my private ideas.—[Note 4.]
(3) As to effect from a condition’s being void, see post. 206. a. & b.



L.3.C.1. Sect.241. Of Parcencrs. [16’4.&. 164.b.

seised, and the daughters have issue and die, the issue shall :
joyne in a preecipe ; because one right descends from the ances-

tor ; and it maketh no difference, whether the common ancestor,

being out of possession, died before the daughters or after, for

that in both cases they must make themselves heires to the

grandfather which was last seised, and when the issues [4] have (k] 37 H. 6. 8.
recovered they are coparceners, and one precipe shall lie 9 K. 4.13. b
against them. And likewise if the issues of two coparceners, 4;5%&" A
which are in by severall descents, be disseised, they shall joyne $96 by 364. )
in assise. But in the same case if the two daughters had beene =
actually seised, and had beene disseised, after their deceases

the issues shall not joyne ; because severall rights descended to

them from severall ancestors : and yet when they have severall

recovered, they are coparceners (4), and one pracipe lietl

against them, and a release made by one of them to the other

is good. And so0 note a diversitie inter descensum in capita, et

n stirpes. ¢

An’(,lmthe statute of Gloucester, cap. 6, made anno 6 Edw. 1.

speaketh si home murge, &c. if a man dieth; so as that statute

extendeth not but where one dieth, and hath divers heires, (F.N.B.1g5.1.)
whereof one is son or daughter, brother or sister, nephew or

neece, and the others be in a further degree, all their heires

from henceforth shall have their recoverie by writ of mort-

dauncestor. And this seemeth to me to be the common law ;

for Bracton, who writ before this statute, saith, [/]in casu cim [[] Bract. lib. 4.
sit assisa mortis antecassoris conjungenda cum consanguinitate, 354-b. Brit.
non erit postea recurrendum ad preecipe de consanguinilate, sed fl- 'g" 183,
od assisam mortis; quia persona, que propinquior est, et facit %leltz h:oz.
assisam, et trahit ad se personam et gradum remotiorem ut ubi cqp,y, eta, &g,
potius procedat assisa quam preecipe, quia id, quod est magis in fine.
remotum, non trahit ad se quod est magis junctum, sed & contrario

in omni casu. And herewith agreeth the most of our [m] [m] 19 E. 3.
bookes ; and two coparceners shall have a writ of ayel, and by tit. Joyndre in
their count suppose the common ancestor to be grandfather to A‘g"'“' 3t
the one, and great grandfather to the other (5). Z7 L":g; 3
48 E. 3, 14. 34 E.3.13. F.N. B. 221. Register. Vide 32 E. 1. Joindre in
Action, 34. 13 E. 3. ibid. 29. Temps E. a. ib. 35. 30 E. 1. ibid. 36. 25 H.6.23.

I have beene the )onfer herein, for that this inheritance of co-
parceners is the rarest kind of inheritance that is in the law.
Furthermore it is to be observed that herein also in case of co-
parceners, [n] sometimes the descent is in stirpes (viz.) to stockes [u] Bracton,
or roots ; and sometime ir capita, to heads.” As if a man hath liv. 2. 66.
issue two daughters and dyeth, this descent is in capita, viz. that g"t‘m'l"'b“"ﬂ"
every one shall inherit alike, as Littleton here saith. ;=% "0 %
164.] But if a man hath issue two daughters, and &9~ the cap, 47.
b eldest daughter hath issue three daughters, and the
: ungest one daughter, all these foure shall inherit ;
but the daughter of the youngest shall have as much as the
three daughters of the eldest, ratione stirpium, and not ratione
capitum, for in judgement of law every daughter hath a several
stocke or root.
Also if a man hath issue two daughters, and the eldest hath
issue divers sonnes and divers daughters, and the youngetslt
a

(4) See the like as to jointenants, post. 188. a.
(5) See F.N.B. 197. B.
B3



164.b.]

0] 20 E. 3.
uper ob. 14.

F. IGE.B. 197.

7E.3.13.

Bract. lib. a.
fo. 66. 71, &c.
Brit. ca. 71.
Fleta, li. §.ca. 9.

] Regist.
E)r:!g. 76. 316,
Regist.Jud. 80,
Drit. ubi sup.
Flet. ubi sap.
Bract. ubi sup.
& § Co. 443. b.

(Ant. 32. a.
150, 151.)

.

Of Parceners. L.38.C. 1. Sect.241.

hath issue divers daughters, the eldest son of the eldest daugh-
ter shall onely inherit ; for this descent is not in capita, but all
the daughters of the l)\voungest shall inherit, and the eldest son
is coparcener with the daughters of the youngest, and shall
have one moitie (viz.) his mother’s part ; so that men descengi:ﬁ
of daughters may be coparceners, as well as women, and
joyntly imlglead and be 1mpleaded, as is aforesaid.

[2} If there be two coparceners, and the one bring a ratio-
nabili parte or a nuper obiit against the other, the defendant
claime by purchase, and disclaime in the blood, the plaintife
shall have a mortdauncester against her as a stranger for the
whole (1).

 Parceners are of two sorts.” Here Littleton doth divide
parceners ; and herewith do agree the ancient books of law.

 And they are called parceners, &c.” Parceners, participes,

et dicuntur participes, quasi partis capaces, sive partem capientes;

uia res inler eas est communis ratione plurium sonarum.

is tenancie in the ancient books of law is callecr:rdwquatio,

and sometime familia hirciscunda (2), an inheritance to be
divided ; and many times parceners are called coparceners.

¢ Breve de participatione faciendd.” This is false printed (3),
and should be De partitione faciendd (4), a writ whereby the
coparceners are compelled to make partition. [p] Item est alia
actio mizta, quee dicitur actio familie hirciscunde; et locum
habet inter eos qui communem habent heereditatem, &c. Et locum
habet, ut videtur, inter coheredes, ubi agitur de proparte sororum;
vel inter alios, ubi res inter partes et coheredes dividi debeat,
sicut sunt plures sorores, quae sunt quasi unus heres, vel inter
plures fratres, qui sunt quasi unus heeres ratione rei quee divisi-
bilis est inter plures, masculos, &c.

¢ Of lands or tenements.” It is to be considered of what
inheritances dgughters shall be coparceners, and how and in
what manner partition shall be made between them. Wherein
it is to be observed, that of inheritances some be entire and
some be severall : againe, of entire, some be divisible, and
some be indivisible. And here it appeareth by Littleton, that
parceners take their appellation, because they are compelled to
make partition by writ of partitione faciendd; where, note,
that Lattleton alloweth well to finde out the true derivation of
words, as often hath been and shall be observed.

If a villeine descend to two coparceners, this is an entire
inheritance ; and albeit the villeine himselfe cannot be divided,
yet the profit of him may be divided; one coparcener may
have the service one day, one weeke, &c. and the other another
day or weeke, &c. And for the same reason a woman shall be
endowed of a villeine, as before it appeareth in the Chapter of

ower.

(1) See post. 175. 242. a.

(2) See the verb hercisco or ercisco used ant. 8G. a.

(3) Butin L. and M. and in Roh. it is the same.

(4) Monsieur Houard derives this writ from the capitulars of the first

French kings.

1 Hou Littl. 318.
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Dower (5). Likewise an advowson is an entire inheritance ; [¢] [¢] 13 E. 3. tit.
and yet in effect the same may be divided betweene copar- Quar.Imp.170.
ceners, for they may divide it to present by turnes (6). He hagac. 0
Mirror, cup. g, sect. l7

A rent charge is entire, and against common right ; [r] yet. [r] 44 E.3. tie.
may it be divided betweene coparceners, and by act in law the Fartic. 6. & tit.
tenant of the land is subject to severall distresses, and partition A5y s, |
may be made before seisin of the rent. &m, 148.8.)

tire inheritances not divisible, we finde divers in our
bookes ; and some inheritances that are divisible, and yet shall
not be parted or divided betweene coparceners, as hereafter
shall appeare.

[s] If a man have reasonable estovers, as housebote, hey- [s] 2 E. a. tit.
bote, &c. appendant to his freehold, they are so entire as they Dower, 133,
shall not be divided betweene coparceners. [¢] So if a corody [&] 17 E. a,
incertaine be granted to a man and his heires, and he hath Nuper obiit, 12,
issue divers daughters, this corodie shall not be divided be- ;sl\f,“;:b'd""
tweene them ; but of a corodie certaine partition may be made.  Dier, 153.

[«] Homage and fealtie cannot be divided betweene coparce- u]J 17 E.3.72.
ners{7). [w] So a pischarie incertaine, or a common sauns nom- &" 13 E. 2.
bre (8), cannot be (Evided betweene coparceners, for that would Fl::"l[.';'?' 170
be a charge to the tenant of the soile.—[z] The lord Mountjoy, np,'é_' 5
seised of the mannor of Canford in fee, did by deed indented and [z] Mich. 24
inrolled bargaine and sell the same to Browne in fee, in which et'as Eliz. inter
indenture this clause was contained. Provided alwayes, and the g°"“.‘°":i de
said Browne did covenant and grant to and with the said lord et"g:;;ﬁi::
.Mountjoy, his heires and assignes; that the lord Mountjoy, his heires Mountjoy.
.and assignes, might dig for ore in the lands (‘which were greate (Mo.174.)

wasts ) parcell of the savd mannor, and todig turfe also for the mak-
ing of allome. _And in this case three poynts were resolved by all
the judges. First that this did amount to a grant of an interest
and inheritance to the lord Mountjoy, to digge, &c.
165.] Secondly, that 19~ notwithstanding this grant, Browne
a. _| his heires and assignes might dig also, and like to the
case of common sauns nomber. Thirdly, that the lord (Ant. 124. a.
Mountjoy might assigne his whole interest to one, two, or more ; ! Saund. 351.)
but then, if there be two or more, they could make no division X!“ 6 Marie,
of it, but work together with one stocke ; neither could the lord r'f;}'ff& Cro.
Mountjoy, &c. assigne his interest in any part of the wast to S.m, 256, 257.
one or more, for that might worke a prejudice and a surcharge 1 Mod. 74.)
-to the tenant of the land ; and therefore if such an ineertaine
inheritance descendeth to two coparceners, it cannot be divided
betweene them (1). B
ut

(5) Ante 33. a. .
. (6) See an instance of a partition of an advowson between jointenants
in Carth. 505.

(7) See ante 67.b. and Dav. Rep. 61.b. .

(8) Acc. as to common sans nombre, ante 149.a. See the note on this
sort of common, ante 122. a.

(1) This same case of the earl of Huntingdon and lord Mountjoy is reported
in Godb. 17. 1 And. 307. and Mo. 174. Lord Anderson gives the opinion
.of the judges as it was certified in writing to the privy council ; but this
certificate takes no notice of the point of indivisibility ; nor is it one of the
questions stated by lord Anderson to have been referred to the judges.—Mln

B4 0.
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(6Co.1.) But then it may be demanded, what shall become of these
inheritances? The answer is, that it appeareth in our bookes,
J9E. 2. that regularly (4] the eldest shall have the reasonable estovers,
wer, 133, common, pischary, corody incertaine, &c. and the rest shall have
13 E. 3. a contribution, that is, an allowance of the value in some other
3& :,T;f;‘:l,";:: of the inheritance, and so of the like. But what if the common
Vide Mirror, _ ancestor left no other inheritance to give any thing in allowance,
ca. 2. sect. 17, what contribution or recompence shall the younger coparceners
have? It is answered, that if the estovors or pischary or com-
mon be incertaine, then shall one coparcener have the estovers,
pischary, or common, &c. for a time, and the other for the like
time ; as the one for one yeare, and the other for another, or
more, or lesser time, whereby no prejudice can grow to the
owner of the soile. Or in case of the pischary, the one may
. have one fish, and the other the second, &c. or the one may
have the first draught, and the second the second draught, &c.
And if it be of a park, one ma;y have the first beast, and the
second the second, &c. And if of a mill, one to have the mill
for a time, and the other the like time ; or the one one toll dish,
and the other the second, (2) &c. And this apl)eareth to be the
P] Bracton,  ancient law ; for it is said [:g Sunt alie res hereditarie que
: l';’: - 76. veniunt in partitionem, quee, cum dividi non possunt, conceduntur
7:‘ oM7Y uni; ita qudd alie coheredes alibi de communi heereditate habeant
Fleta, lib. 5.  ad valorem, sicut sunt vivaria, piscarie, parci ; vel saltem quod
cap. 9. partem habeant pro defectu, sicut secundum piscem, tertium vel
quartum ; vel secundum tractum, tertium vel quartum. Item, in

parcis secundam, tertiam aut quartam bestiam.
(Ant. 18, b, But now let us turne our eye to inheritances of honour and
27 ")H ¢, dignity. And of this there is an ancient booke case, [*] in
193H.8. 6t g9'H.'3. tit. Partition, 18, in these words: Note, if the earldome
contrs, Cruise  Of Chester descend to coparceners, it shall be divided betweene
on Dig. 143.  them, as well as other lands, and the eldest shall not have this
seigniory and earldome entire to herselfe; guod nota, adjudged
per totam curiam (3). By this it appeareth, that the earledome,
(that is, the possessions (4) of the earledome) shall be divided ;
and that where there be more daughters than one, the eldest
shall not have the dignity.and power of the earle, that is, to be
a countesse. What then shall become of that dignity? The

[«] 3H. 3. answer is, [a] that in that case the king, who is the soveraigne
tit. Prescrip- .

tion, (5).

Mo. 707, the same case is cited arguendo; and there four judges are repre-
sented to have been equally divided in opinion as to the first point mentioned
by lord Coke. But according to Anderson the difference of opinion was only,
whether any remedy was furnished by law for the interest reserved to lord
Mountjoy by the proviso. As to this latter point, see 8 Co. 46. Noy, 145.
~—{Note 5.]

(3) How dower is to be assigned out of indivisible inheritances, see ant. 33.a.

(3) See Dav. Rep. 61.b.

(4) In 2 Ro. Abr. 254, the case of 23 H. 3, relative to the earldom of Ches-
ter, is mentioned as if the daughters might have been coparceners of the
dignity itself, and not merely of the possessions of the earz;;cm. How the
earldom of Chester became annexed to the crown in the reign of Hen. 3, on
the death of John Scot the last earl, leaving three sisters his coheirs, is explained
in 1 Dugd. Bar. 45. See further on this point of indivisibility, Bract. 76. b.
Brit. 187. Flet. 313. and Dav. Rep. 61. b.—[Note 6.]

(5) Fitz. Abr. Prescription, 56.
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of honour and dignity, may for the incertainty conferre the
dignity upon which of the daughters he please. And this
bath been the usage since the Conquest, as it is said (6).

But if an earle that hath this dignity to him and his heires
dieth, having issue one daughter, tﬁe ignity shall descend to
the daughter ; for there is no incertainty, but onely one daugh-
ter, and the dignity shall descend unto her and her posterity,
as well as any other inheritance. And this appeareth by many
precedents, and by a late judgemcnt given in Sampson Leonard’s
case, who married with Margaret the only sister and heire of

ory Fines lord Dacre of the South, and in the case of
William lord Ros (7).

But there is a difference betweene a dignity or name of nobi-

lity, and an office of honor. For if a man hold a mannor of the

ing to be high constable of England, and dye having issue two .
daughters, the eldest daughter taketh husband, he shall execute
the office (8) solely, and before marriage it shall be exercised by
some

(6) This doctrine about the abeyance of titles of honour, and their being
revived by the royal nomination, though our books furnish little matter ou the
subject, is undoubtedly law ; and there are many instances of an exertion of -
this prerogative. One of the most remarkable took place during the present
reign in the person of the late Mr. Norborn Berkley, who in 1764 was called
to the house of peers in right of the old barony of Botetourt, after an abeyance
of several centuries, and was allowed to sit according to the antiquity of that
barony. See Cas. in Dom. Proc. for 1764. Another instance in the present
reign is the case of sir Francis Dashwood, late lord Despenser ; for in 1763
be was called to the ancient barony of that name in right of his deceased
mother, who was eldest sister and one of the coheirs of an earl of Westmorland,
on whose death that barony had become in abe{ance; and being so summoned
be took his seat as premier baron in place of lord Abergavenny, who before

that distinction.—[Note 7.]

(7) The first of these cases was in 1596, and the second in 1616. Both are
now 1n print, having been published from manuscripts of the timeby Mr. Collins,
in his claims concerning baronies, &c. See p. 24, & 162. It must not be
inferred from the purpose for which lord Coke cites them, that the descent of
a barony to a female, where in the creation it was not confined to heirs male,
was controvertible. The points debated in those cases were of another kind.
In Sampson Leonard’s the question was, whether the husband can be tenant
by the courtesy of a title of honour. See my observation as to that point,
ante 29.b. note 1. That of lord Ros depended on the effect of superadding
an earldom in tail male to one having a barony before descendible to heirs
general, it being contended, that the former should attract the latter in point
of descent so as to be inseparable whilst the earldom continues.—[ Note 8.]

(8) In a late contest about the office of great chamberlain, which arose in

uence of the late duke of Ancaster’s leaving two sisters his co-heiresses,
one of whom was married to Mr. Burrell, the then attorney-general made a
rt in conformity to the doctrine here stated by lord Coke as to the office
of high constable ; and this report, of which I have a copy, contains a very
learned investigation of the subject. But afterwards, when the case came
before the lords, the judges gave it as their opinion, that the office belongs to
both sisters ; that the zusband of the eldest is not of right entitled to execute it ;
and that both sisters may exzecute it by deputy to be appointed by them, such
deputy not being of a degree inferior to a knight, and to be approved of by the
bng. See Journ. Dom. Proc. 25 May 1781, the printed cases of the several
claimants, and the Parl. Reg. for 1780-1, v. 4. 358 to 297.—[Note g9.]
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some sufficient deputy: and all this was resolved by all the
[t] 11Eliz.Dier, judges of England, in the case of [62 the duke of Buckingham.
285, thedukeof But the dignity of the crowne of England is without all
B"d‘“‘g 8 .question descendible to the eldest daughter alone, and to her
case (9)- sterity (10), and so hath it beene declared by act of par-
[*] a5 H.8. mment. ® [*] For, regnum non est divisibile. And so was the
cap. 33. descent of Troy:

Virgil, Praterea sceptrum, Ilione quod gesserat olim
1 Zoeid. Mazima natarum Priami.———

[b] Bract.lib.s. rm[lb] If a castle that is used for the necessary defence of the
fol. 76. Fleta, me, descend to two or more coparceners, this castle might
lib.5.cap.9.  be divided by chambers and roomes, as other houses be. But
yet, for that 1t is pro bono publico et pro defensione regni, it shall
not be divided: for as one saith, propter jus gladii dividi non
[*] Britton,186, potest ; and another saith; [*] pur le droit del ejn‘re ue ne soeffre
187. division en aventure que la_force del realme ne defaille pax taunt.
But castles of habitation for private use, that are not for the
necessary defence of the realme, ought to be parted betweene
“Vide Sect.36. coparceners as well as other houses ; and wives may thereof be
endowed, as hath been said in the Chapter of Dower (11).
If there be two coparceners of certaine lands with
warranty, and they make partition t3~ of the land, the [165.
warranty shall remayne ; because they are compellable | .,
gilm E.3.  to make partition. [c] But otherwise it was of goyn- '
GC":""'v z°- tenants at the common law, as shall be said hereafter in his
{d; m':};k,;)eb proper place.—[d] Thomas de Eberston, seised of the mannor of
ing. Eberston within the forrest of Pickering, had kept time out of
8L 3. Rot. 34. mind a woodward for keeping of the woods parcell of that
-(Ant. 115.a.) mannor, and had the barke of all the trees felled in the said
woods by any of the forresters of that forest as belonging to his
mannor (which he could not have without a prescription) (1).
Thomas of Eberston infeoffed two of the said mannor; betweene
whom partition was made, 8o as one of them had the one halfe
in severalty and the other the other halfe (2). Robert Wyerne
afterwards had the one halfe, and Thomas TAurnise the other;
and they in the eyre of Pickering claimed to keepe a woodward
within said woods, and the barke aforesaid ; and the truth
hereof and the usage being specially found by the forrestors,
verderors and regardors, Wilgmghby, Hungerford and Hanburie,
justices

! (9) 8. C. Keilw. 170. b. 4 Inst. 127,

(10) See ant. 15. b.

(11) Ant. 31. b.

(1) The claim of a like privilege as appurtenant to a manor is mentioned in
<Crompt. Jurisd. Co. 192. b. See further concerning the office of woodward in
Manwood's For. Laws by Nelson, 389.—[Note 10.]

(2) It is observable in this partition, that no provision is made in respect to
‘the office of woodward, and privilege of having the bark of felled trees, which
were appurtenant to the manor. 1In a former place lord Coke states the par-
‘tition of a manor to which an advowson was appendant, and explains what the
effect is on the advowson, where from want of any particular agreement
between the parties it is left to the Jaw to regulate how the advowson shall be
dispesed of.  Ant. 133. a—[Note 11.]
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;justices itinerants within that forrest, gave judgmentasfolloweth:

Ideo consideratum, est qudd predict’ Robertus et Thomas habeant
woodwardum et corticem in bosco pradicto de quercubus preedictis
&ibi et hagredibus suis in perpetuum. Salvo semper jure, §c.

Sect. 242.

A L S O, if a man seised of tenements in fee simple or in fee-tayle dieth

without issue of his bodie begotten, and the tenements descend to his
sisters, they are parceners, as is aforesaid. Andin the same manner, where
he hath no sisters, but the lands descend to his aunts, they are par-
ceners (3), &c. But Zfe' a man hath but one daughter, she shall not be
called parcener, but she is called daughter and heire, &c.

“()R in fee tayle.” This must be intended of an estate taile

made to the father and to the heires of his body ; for other-
wise if the state tayle were made to a man and to the heires of
his body, his sisters cannot inherit. And not only daughters
shall be coparceners, but sisters, aunts, great aunts, &c.

“ Daughter and heire, &¢.” Here by (&¢.) is implyed sister
and heire, aunt and heire, great aunt and heire, and so upward.

Sect. 243.

AN D it is to be understood, that partition may be made in divers

maners. One is, when they agree to make partition, and do make
partition of thetenements ; asif there be two parceners to divide between
them the tenements in two parts, each part by it selfe in severalty and of
-mall-value ; and-if. there be three parceners, to divide the tenements in
dhree parts by it selfe in severalty, fca.

BY this Section, gnd the (§c¢. ) in the end of it, it is tobeunder-
stood, that there are two kind of partitions betweene copar-
ceners; the one in deed or expresse, and the other in law or (Ant. 46.a.)
implicite. Of partitions in deed or expresse, some be voluntary,
whereof Littleton enumerates four manners; and one compul-
sory, that is, by writ of partition (4).
]_66] 5~ The first partition in deed betweene coparceners, (F.N.B. 167.)
a. _l is that which Littleton here speaketh of, viz. When they
agree and make pariition o , &c. eack part .
by itselfe in severalty and .of value, &c. If coparceners
make partition, at full age and unmarried, and of sane uemon:i‘

(3) they are parceners not in L. and M. nor Roh.

(4) The reference in the margin to fol. 46. a. is to an instance of the
difference in point of effect on the lessee for years of a coparcener, between
partition by writ and partition without.— [ Note 13].
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of lands in fee simple, it is good and firme for ever, albeit the
values be unequall; but if it be of lands entailed, or if any of the
parceners be of non sane memorie, it shall bind the parties them-
selves, but not their issues unlesse it be equall ; or if any be
covert, it shall bind the husband, but not the wife or her heires;
or if any be within age, it shall not bind the infant ; as shall be
said more fully hereafter (1). The second partition followeth
in the next Section. And here the (§c.) implyeth further, that
if there be four parceners, then four parts, if five, five

Vide Sect. 241. and so forth, It further implyeth, that all this must be in
severalty ; whereof, and with what limitations, this is to be
understood, it hath been declared before.

Sect. 244.

A NN O TH E R partition there is, viz. to choose, by agreement betweene
themselves, certaine of their friends, to make partition of the lands or
tenements in forme aforesaid. And in these cases, after such partition,
the eldest daughter shall choose first one of the parts so divided, which she
will have for her part,and then the second daughter next after her another
part, and then the third sister another part, then the fourth another part,
&c. if so be that there be more sisters, §c. unlesse it be otherwise agreed
between them. For it may be agreed between them, that one shall have such
tenements, and another such tenements, § c. without any primer election.

31 Ass. 26. “THEN the fourth another part, &c.” Here the (&c.) im-
plyeth the 5 sister, and after her the 6, and so forth.

« For it may be agreed betweene them, that one shall have snch
tenements, and another such tenements, &c.” Here by this (&c.)
is implyed divers rules of law proving the conclusion of Littleton

(18id.193.269. in this Sect. viz. Modus et conventio vincunt legem. Pacto aliquid
Cro. Elis. 664.) Jicitum est, quod sine pacto non admittitur. Quilibet potest renun-
(181d.339)  Giare juri pro se introduct’, but with this limitation, that these
rules extend not to any thing that is against the common-
wealth or common right. For conventio privatorum non potest

publico juri derogare.

. Sect. 245. 166.
Sinadira v Lt & Lefim sy, aa;n ce [ b.6]

A ND the Bpart whick the eldest sister hath, is called in Latine enitia

pars. But if the parceners agree, that the eldest sister shall make
partitionof the tenements in manner aforesaid,and if she do this, then it is
said, that the eldest sister shall choose last for her part, and after every

one of her sisters, §c. (1)*. «“ENITIA

(1) See post. Sect. 255 to 258, inclusive. See also 173. b.
(1) * The §ec. not in L. and M. nor Roh.
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“ ENITIA pars.” ltis called in old bookes® eisnetia, which
is derived of the French word eisne for eldest, as much as
to say the part of the eldest; for Bracton saith, quod eisnelia
semper est praferenda propter privilegium ctatis; sed esto, quod
Jilia primogenita relicto nepote vel nepte in vitd patris vel matris,
decesserit, praferenda erit soror antenata tali mepoti vel nepti
uantum ad eisnetiam, quia mortem parentum ezpectavit. And
ith agreeth Fleta, also, quod nota: whereby it appeareth
that enitia pars is personall to the eldest, and that this prerogative
or priviledge descendeth not to her issue, but the next eldest
sister shall haveit. [ f] And here is a diversity to be observed
betweene this case of a partition in deed by the act of the parties,
for there the privil of election of the eldest daughter shall
not descend to her issue; and where the law doth give the
eldest any priviledge without her act, there that priviledge shall
descend. As if there be divers coparceners of an advowson {,
and they cannot agree to present, the law doth give the first
tment to the eldest; and this priviledge shall descend to
er issue ; nay her assignee shall have it (2); and so shall her
husband, that is tenant by the curtesie, have it also (3).

« Then it is said that the eldest sister shall choose last, &c.”
By this and the &c. in the end of this Section is implyed, the
rule of law is, cujus est divisio, alterius est electio. And the
reason of the law is for avoyding of partiality,

[166.b.

® Bract. li.2.77.
Fleta, lib.5.ca.9.
Britton, ca. 73.

E[ 145E. 3
Qmu,11.19ﬂ3.
uar. imp. 59.
18E. g, ibid?
176. s H. 5.10.

g8 H. 6. 9.

Doct. & Stud.

1316, 117.8 Vid.
ract. 238. 249.

tsH. 7.8,

34 H.6. 40.

11 H. 4. 54.

20 E. 3. Quar.

imp. 63.

84 E 3.ib.1g8.

15 E. 3. Dar.

Bresent, 11.

17E. 3. 20, 21.

91 E. 3. 91.

F.N.B. gs.

Ipse etenim leges cupiunt ut jure regantur)
(o= g p J 8 which (Post. 186, b.)

(2) Acc.P.18 E. Quare Impedit,176. Post.186.b. 3 Co.22.b. 2Inst.
365. 2 Ro. Abr. 346. Mallory's Quare Impedit, 145. Three judges also
held accordingly, East, 23 Eliz. in Harris & Hales v. Nichols, Cro. Eliz. 18.
But Anderson chief justice doubted whether a grantee should have the privi-
lege. In Keilwey there is a case of 18 H. 7, in which Frowike chief justice
B made to give it to the grantee of the eldest sister, only where it has been
once exercised by herself. But he afterwards doubted his own distinction,
and seemed to incline to the grantee’s right general]{(; in consequence of
which the report concludes thus: Stude bene et queere. Keilw. 49. Upon the
whole therefore it seems, that the point is not quite settled ; and to determine
it properlrwould require a very careful examination of the numerous cases
cited by lord Coke here and in the Second Institute. See 7 Ann. c. 18.
I was led into this note by a reference to the case from Cro. Eliz. in a Coke
upon Littleton of the late Mr. Beversham Filmer, and by an opinion of the
same very learned gentleman, in which he represents the point to be doubtful,
and therefore dissuaded accepting the title to the next presentation of an
advowson belonging to three sons as heirs in gavelkind, unless they would
all join in the grant. The eminence of Mr. Filmer as a barrister, more
especially in the conveyancing line, will, I presume, fully justify me for thus
introducing his name. The doubts of a lawyer so profound and correct, as
he was universally allowed to be, will ever claim high respect ; and it is with
peculiar pleasure that I take this opportunity of exgressing the veneration
with which I hold him in my remembrance. See H. Black. 412.—
[Note 13.

(3) Agreed by lord Anderson in the case from Cro. Eliz. cited in the
preceding note.
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which might apparently follow if the eldest might both divide
and choose(¢). Now followeth the third partition in deed.

Sect. 246.

A N O TH E R partition or allotment is, as if there be four parceners,
and after partition of the lands be made, every part of the land by
itself is written in a little scrowle and is covered all in waze in manner
of a little ball, so as none may see the scrowle, and then the 4 balls of
waze are put in a hat to be kept in the hunds of an indifferent
man, and then the eldest daughter shall first r3~ put her hand [167 .
into the hat, and take a ball of wazxe with the scrowle within the | g,
same ball for her part, and then the second sister shall put her
hand into the hat and take another, the 3 sister the 3 ball, and the 4 sister
the 4 ball, &c. and in this case every one of them ought to stand to their
chance and allotment.

“ALLOTMEN T.” Of this partition by lots ancient
® Flet. lib. 5. authors * write, that in that case coparceners fortunam
e o Bracton, faciunt judicem. And Littleton here termeth it chance; for in
}';:’“’t;z%” the end of this Section he saith, that in this case every of them
' * ought to hold herselfe to her chance ; and of this kind of divi-
Vide Numbers, sion you shall read in holy scripture, where it is sayd, dedi
0&';"- ver-B84+ vobis possessionem quam dividetis forte.
85, M“;:‘."""i_ The &ec. in the end of this Section implyeth, that if there be
vision by lots.  MOre coparceners there must be more balls according to the
number of the parceners.

Sect. 247.

A L S O, there-is another partition. As if there be four parceners, and.

they will not agree to a partition to be made between them, then the
one may have a writ of partitione faciend& against the other three, or two
of them may have a writ of partitione faciendi against the other two, or
three of them may have a writ of partitione faciendé against the fourth,
at ther election.

H ERE followeth the fourth partition in deed. Littleton having

spoken of voluntary partitions, or partitions by consent:

now he speakes of a partition by the compulsory means of law

where no partition can be had by consent. Now of what inherit~

ance partition may be made by the writ of partitione faciendd

may partly appeare by that which hath been sayd. Moreover

it 1s to be observed that the words of the wnt de partitione

® 3E.3.47,48. faciendd be * quod cdm ecedem A. et B. insimul et pro indiviso
tencant tres acras terra cum pertinen’, §c. And note that this word

(tenet)

(4) See Hob. 107, where the doctrine is cited with approbation.
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(tenet) (1) in & writ doth alwayes imply a tenant of a freehold.
And therefore [g] if one coparcener maketh a lease for yeares, Lg] 21 E.3.57.
yet a writ of partition doth lie (2). But if one or both make F.N.B.63.G.
a lease for life, a writ of partition doth not lye between them : ?? l}{{ 6. a.
because non insimul et pro indiviso tenent, they do not hold the ,y. 74,3_ b. .
freehold together, and the writ of partition must be against the (Post. 176.b.)
tenant of the freehold. [4] If one coparcener disseise another, [h]4 H. 7. 9.
during this disseisin a writ of partition doth not lie between '[',At"' oo b
them ; for that non tenent insimul et pro indiviso. 23‘7’: ._;67
But there be other partitions in deed than here have been
mentioned. [i] For a partition made between two coparceners, [5] Temps E. 1.
that the one shall have and occupy the land from Easter untill F‘g“l';’"é:'f
the first of August only in severalty by himselfe, and that the (7Co.8)
other shall have and occupie the land from the first of August */
untill the feast of ‘Easter yearely to them and their heires, this is
a good partition(3). Also if two coparceners have
167.] two mannors by descent, t5~ and they make partition,
b. _] that the one shall have the one manor for one yeare,
and the other the other manor for this yeare, and so
alternis vicibus to them and their heires, this is a good partition.
The same law is, if the partition be made in forme aforesaid,
for two or more yeares, and each coparcener have an estate of
inheritance, and no chattell, albeit either of them alternis vicibus
have the occupation but for a certaine terme of yeares.
Of partitions in law, some be by act in law without judgement,
and some be by judgement, and not in a writ de partitione
Jaciendd. And of these in order.
k] If there be lord, three coparceners mesnes, and tenant, [k]g6 H. 6. 7.
one cora.reener purchase the wna.ncty, this is not onely a (Post.1ga.a.)
partition of the mesnalty, being extinct for a third part, but a
division of the seigniory paramount, for now he must make
severall avowries (1).
{¢] If one coparcener make a feoffment in fee of her part, this [!] 37 H.6. 8.
is a severance of the coparcenarie, and severall writs of precipe 43 F-3-1.
shall lie against the other coparcener and the feoffee (2).
(m] If two coparceners be, and each of them taketh husband. [=] 17 E. 3.
and have issue, .the wives die, the coparcenary. is divided, and '4 !5
here is a partition in law.
'[n] If two coparceners be, and one disseise the other, and the [»] 13 E. 3.

isee bringeth an assise, and recover, it hath beene said, that “xg:"-l'os"-

7E.3.49. 10Ass17. 12Ass 5.17. 10E. 3.40. 43. 28 Ass. 3g5. 93 Ass, 18.
20E. 3. Ass. 63, 3E.3.48.b. 19H.6.45 7H.6.4. 3E 4. 10.

she

(1) See the various applications of the verb tenet explained ant. fol. 1.a.&b.
(3) So too execution of dower is not prevented by a lease for years subsistin
at the husband’s death. Ant. 32. a. How lessee for years is affected by such-

a partition, is before explained by lord Coke in fol. 46. a.—[Note 14.]

(3) See the case of a moveable fee simple, stated ant. fol. 4. a.

(1) But according to Bro. Nouv. Cas. 108, the lord should have notice of
the partition.—[ Note 15.]

(3) Acc. ant. 67.b. post. 175. a. 195.a. But this sort of partition is not a
partition in the sense in which Littleton writes of partitions, nor in the common
sense of the word. He means a division of the land itself; whereas what
lord Coke here calls a partition is a mere severance of the unity of title, which
operates, as Littleton afterwards states, by making a tenancy in common.
See Sect. 3og.—{Note 16.]
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she shall have judgement to hold her moity in severalty. And

this seemeth (say they) verie ancient, and thereupon vouch
® Bractlib. 4.  Bracton, * si res fuerit communis, locum habere poterst communi
fo. ‘“%'b' g, dividendo judicium. And (o] so (s:g' they) if the one coparcener
E‘:] 2 Q.st.i:. " recover against another in a nuper obiit or a rationabili parte, the
Nuperob. 2. judgement shall be, that the demandant shall recover and hold in
4 H.7.10. severalty. But Britton is to the contrary; for he saith, * et s
30 E. 1. Nuper gscun des parceners soit enget ou disturbe de la seisin per ses auters

(l’?b'lel's g.B. parceners, un, ou plusors, al disscisee viendra assise per s
® Britton,  pleint sur les parceners et recovera, mes nemy a tener en severaltie,

fol. 112. 8. mes en common solonque ceo que avant le fist, &c. [p] And this

[P] 6Co.13, & seemeth reasonable ; for he must have this judgement according

13- M°'r:°" to his plaint, and that was of a moitie, and not of any thing in

(Post. 187. ) Severaltie, and the sherife cannot have any warrant to make any
* partition in severalty or by metes and bounds.

Sect. 248.

) N D when judgement shall be given upon this writ, the judgment shall
A be thus; i]huadtg partition shall be mm{e betweene the pc'z)rties, and that
the sherife in his proper person shall go to the lands and tenements, re.
and that ke by the oath of 12 lawful men of his builiwick, &c. shall make
partition between the parties, and that one part of the lands and tene-
ments shall be assiyned to the plaintif or to one of the plaintifs, and
another part to another purcener, §c. not making mention in the judge-
ment of the eldest sister more than of the youngest.

Bract. fo.66,&c. N OTE, the first judgement in a writ of partition, whereof
g’ it. 71, &c. Littleton here speaketh, is gudd partitio fiat inter partes pre-
e G 73. dictas de tenementis preedictis, cum pertinentsis, after which jud

Fleta, lib.s5. @ ; ? ke judge-
cu. 9. ment. By this 4c. viz. tenements, &c. is implyed, that a writ
shall be awarded to the sherife, quod assumptis tecum 13 liberis

et legalibua-hominibus de vicinetn tuo, per quos rei veritas melins

sciri poterit, in propria persond tud accedas ad tenementa preedicta

cum pertinentibus, et ibidem per eorum sacramentum, in preesentid

partium (3) preedictarum per te praemuniendarum si interesse

voluerint,

(3) These words, enjoining the partition to be made in the presence of the
parties, show that the proceeding before the sheriff is quite open. So too, as it
seerns, should be the execution of a commission of partition issued by chancery
as a court of equity, such commissien being in nature of a writ at common law
for the like purpose. But I understand, that there have becn instances of
treating the commission of partition as a close proceeding, and that on that
idea it has been sometimes the practice to annex an oath of secrecy to the
commission. This practice, I presume, has grown from not attending to the
difference between commissions to divide lands and commissions to examine
witnesses merely. In the latter sort of commission an oath to keep the depo-
sitions secret is expresslyrequired by an order of chancery of the gth of Febr:
1721 ; and exclusively of the order the proceeding implies secrecy, the deposi-
tions being ever kept close under seal till leave is obtained to divulge them
by the passing of publication. But neither the lanﬁage nor spirit of this
order is applicable to commissions of partition, which like the writ of partition
ought to be openly executed.—[ Note 17.]
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voluerint, preedicta tenementa cum pertinentibus per sacramentum
bomorum et legalium hominum predictorum, habito respectu ad
veruwr valorem carundem, in duas partes equales partiri et dividi,
et unam partem partitm illarum, &c.
This last &c. in this Section is evident. Ockam ca. quid
sit liber ju;di.
|« Judgement,” v Judicium est quasi juris dictum, so i1 (4)-
[128] called, because 6o long as it stands in fo{ce pro veritate ;"ﬁ',’_ 3. 45
ipitur (1) and cannot be contradicted. And there- 8 Ass. gs.
antiquitie called that excellent booke in the exchequer, 49 E. 3. 3.
1y, Dies judicii. Sicut enim districts et terribilis examinis }}“ %16
slla novissima senientia nulld tergiversationis arte valet eludi, &c. ~* ™ - 10
sic sententia ejusdem libri snficiars non potest,vel impuné declinari ;
ab hoc nos cundem librum judiciarium nominamus, &c. quod ab eo
sicut a preedicto judicio non licet ulld ratione discedere. By Lit-
tleton it srpenreth, that the formes of judgements, pleas, and
other legall proceedings, do conduce much to the right under-
standing of the law and of the reason thereof ; as here Littleton
rightly collecteth upon the forme of the judgement, that the
diaﬂ'z shall deliver to them such parts as he thinks good, and
that the eldest coparcener shall have no election when partition
is made by the sherife. And it is to be observed, that there be
two judgements in a writ of partition. Of the former Littleton
in this place. And when partition is made by the
oath of twelve men, and assignement and allotment thereof,
and so returned by the sherife, then the latter judgment is, ideo
consideratum est, qubdpartitio preedicta firma et stabilis in
petuum teneatur, and this is the principall judgement. [¢] And (g] 11 Co. 40.
of the other, before this be given, no writ of error doth lie (2). ill. 39 Eliz,

Rot. 327, in
“ Sherife.” Shireve is a word compounded of twp Saxon words, ﬂ::t ;l: Roy,

viz. shire, and reve. Shire, satrapia, or comitatus, commeth of Countesde¢War.
the Saxon verbe shiram, i.e.  partiri, for that the whole realme & le Seignior
is parted and divided into shires ; and reve is prefectus, or pre- B;;:t':"c D ea -
positus ; 80 as shireve is the reve of the shire, prefectus satrapice, ), 50.': :
provincice, or comitatiis. he is called prefectus, because he 109, b.)
1s the chiefe officer to the within the shire; for the wordshgf

is

(4) See Dialog. de Scaccar. lib. 1. cap. 16. which hath the same title.

(1) See same explanation of judicium, ante 39. a.

(2) The difference between an interlocutory judgment or award and a final
principal or plenary judgment is hereby pointed at; as to which see Metcalf’s
case, 11 Co. 3o, both questions in it depending on the distinction. See also
Office of Exec. ed. 1676, chap. 17. p. 279. How the civil and canon laws dis-

inguished between interlocutory and definitive sentences, especially in point of
, and between sentences merely interlocutory, and interlocutory sentences
ing the cffect of definitive, may be collected in some degree by consulting
ad Dig. lib. 43. tit. 1.5. 4. Perez. in Cod. lib. 7. tit. 62. Wood’s Civ. L.
ed. 379. and Gilb. Chanc. c. 10. As to the difference between interlo-
and final decrees or orders in our courts of equity, see Pract. Reg. in
. 123, and 133, and Nosle v. Foot, in Dom. Proc. 12 March 1739. On
subject in our ecclesiastical courts, see 1 Ought. Ord. and Comett’s
irit. Co. 3d edit. 229 to 250. These references may assist inquiry ;
more extended information will be necessary before the distinctions
ascertained, and the use of them in point of appeal, conclusion, or
i < be fully undemood.—[Not(e: 18.] ) .
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his patent be, commisimus vobis custodiam comitatiis nostri de, &c.

And he hath a threefold custodie, triplicem custodiam, viz. Firsty

vite justiciee ; for no suit begins, and no processe is served but

by the sherife. Also he is to returne indifferent juries for the

triall of mens lives, liberties, lands, goods, &c. Secondly, vite

legis ; he is, after long suits and chargeable, to make execution,

which is the life and fruit of the law. Thirdly, vite reipublicee 5

he is principalis conservator pacis, within the countie (3), which

is the life of the common wealth, vita reipublice paxz. o

VidetheSecond  He is called before, Sect. 334, viscount, in Latyne, vicecomes,

Partofthelnsti- 4, ¢, wice comitis, that is, in stead of the earle of that countie, who

tutes.W.1.c.10. i aptient time had the regiment of the countie under the king.

*Mirror, cap. 1. For it is said in the Mirror®, that it appeareth by the ordinance

sect. 3. of antient kings before the Conquest, that the earles of the

counties had the custodie or gard of the counties, and when the

earles left their custodies or gards, then was the custodie of

counties committed to viscounts, who therefore (as it hath been

Ockam, cap.  sayd) are called vicecomites. And Ockam cap. quid centuria, &e
QuidCentur&e. porro vicecomes dicitur qudd vicem comitis suppleat.

Marculphus saith, this office is judiciaria dignitas; Lampridius,

Fortescue, cap. that it is officium dignitatis. Fortescue saith, quid vicecomes eit

24 12 R.a, nobilis ?fg:rius. And see there, and observe well his honour-

able and solemne election and creation at this day. But to con-

firme all that hath been said touching this point, and to conclude

the same, among the lawes of Edward the Confessor (4) I finde

Lambert, it thusrecorded. ¥Verim qudd modd vocatur comitatus olim apud

fol.139.13.  Britones temporibus Romanorum in regno isto Britannizvocabatuy

consulatus et qui modd vocantur vicecomites tunc temporis vice-

consules vocabantur ; ille verd dicebatur viceconsul, qui consule

absente ipsius vices supplebat in jure et in foro (5). Herein many

»

(3) See Lamb. Just. ed. of 1603, p. 12, 13. and 2 Inst. 174. in both of which
books the coroner is so styled.

(4) Concerning the dispute about the authenticity of these laws, see notes
3 and 4. ant. 68. b. to which add Preface to 8 Co. 1 Tyrr. Hist. b. 6. p. 103.
Ibid. v. 3. p. 63. Brad. Introd. to Eng. Hist. 260. and a note by the late
bishop of St. David, Dr. Squire, in his hook on the Anglo-Saxon Gov. in Engl.
ed. of 1753, p. 219. Mr. Selden’s opinion of these laws was, that ‘as the
“ ordinary copies are, and as they speak in the published volume of Saxon
“ laws, they are not without many mixtures of somewhat later transcribers.”
Seld. on Tithes, ed. 1618, p. 225. A like temperate caution concerning these
laws is in by Sir Henry Spelman and Mr. Somuner. Spelm. Gloss.
3d ed. 67. Reliq. Spelm. 61. Somn. on Gavelk. 101. But Dr. Brady is not
content with this ; for, moved by that excess of party spirit, which is so de-
structive of truth, and so much tarnishes his learned writings on the English
history, he indiscriminately and passionately rejects the whole body of
Jaws. His words in one place are as follow: « The factious bishops and
¢ churchmen, and the seditious and dissolute barons, made a noise for king
“ Edward's laws. But what they were it is now a hard matter to know.
¢ Those put forth under his name with Mr. Lambard’s Saxon laws were none
« of his. They are incoherent farce and mixture, and a heap of nonsense,
“ put together by some unskilful bishop, monk, or clerk, many years after his
“ death, to serve the ends and designs of the present times.” General Pref. to
Brad. Eng. Hist. xxx. See further Wright Ten. 65. note (i).—[ Note 19.]

(5) The passage here cited from the Jlaws of Edward the Confessor seems
rather a remark by the copier or translator of the law, than a part of tl!:':t;;v

iteelf ;
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things are worthy of observation. First, for the antiquitie of
counties. Secondly, that which wep called comifatum, the
Romans more Latin :ﬂl{ called consulatum. Thirdly, whom the
Saxons afterwards called (as hath been said) shireve or earle,
the Romans called consul. ~ Fourthly, that the sherife was deputy
of the consull or earle ; and therefore the Romans called him
wviceconsul, as we at this day call him vicecomes. Fifthly, that
the sherife in the Romans time, and before, was a minister to
the king’s courts of law and justice, and had then a court of
his own, which was the county court, then called curia consu- Cmsar Polichro.
latics, as appeareth by these words, ipsius vices supplebat in jure Huntingdon.
et in _foro. Sixthly, that this realme was divided into shires Polidor. inter
and counties, and those shires into cities, burroughs, and towns, ll?lgo?kfriol'i':u;".
by the Brittains: so that king Alfred’s division of shires and T
counties was but a renovation or more exact description of the
same (6). Lastly, the consequence that will follow upon these
i being so ancient, (as in the time of, and before the
Romans) the studious reader will easily collect. And after-
wards, fol. 135, amongst the laws of the same king it appeareth,
that. thoge whom the Saxons sometimes called (and now we call)
ddermenB or Wtem;aod:buliomli called senatores, et similiter olim
q ritones ! omanorum in regno isto Britannie
w{:adbatdur senatores, qui postea temporibus Sinxonum vocabantur
aldermani, non @tatem, sed propter sapientiam et digni-
tatem, cim quidam adolescentes essent, jurispersti tamen et super
koc experti (7).
89 ¢ Of his bailiwick.” It appeareth before, that
[1438] the enquceyot must be de vicineto of the place where the
* = lands doe lie, and not generally de balivd tud. By this
it appenreth, that the sherife is dalivus, and his county called
baltva ; and therefore it is to be seen what balivus origi-
nally signified, and whereof it is derived.
g@ ife (1) is a French word, and signifies an officer concerned g j;p. o.
cap.67. (Cro.Jam.178. Plowd.28.b. 1 Ro. Abr.339.) Bract.lib. 3. tract. 2.

cap: 33. nu. 3. Idem, lib. 3. fol. 121. b. in

itself; and perhaps it is on this account that Lambard distinguishes this pas-
sage in the printing by an Ilalic letter. But whether the passage is to be
deemed part of the law or not, the comparison it draws of the Roman deno-
minations of their territorial government and officers in ‘Britain with those of
the Saxons, seems to me quite imaginary. At least I am not able to find any
trace of authority to prove such an use or application of the words ¢ consu-
“ latus, consul and viceconsul” amongst the Romans whilst Britain was a part
of their empire, as this extract supposes.—[ Note 20.]

(6) This agrees with the idea of Sir John Spelman in his life of Alfred, and
of Mr. St. Amand in his Essay on the Legislative Power of England. Dr.
Stuart in his Historical Dissertation of the English Constitution makes some
additional remarks ih support of the same opinion. See 2d ed. of this latter
book, 350.—[Note 31.] :

(7) The remark above in note 5, on the former extract from Lambard's
Anglo-Saxon Laws e&ur:lhly applies to this second one. As to the origin and
office of sheriffs, see er to 3 Co. Rep. Dav. Rep. 60. Dalt. on
Sher. Spelm. Gloss. vocibus comites comitatus et vicecomes, Seld. tit. Hon. ed.
1681, p. 637. 2 Henry’s Hist. Gr. Brit. 242. a note by lord Fortescue in his
ancestor’s book on absolute and limited monarchy, 112, and Stewart’s Hist.
Dissert. on Engl. Const. ed. 241.—[Note 22.] :

(1) See ante 61.b. at the bottom. The additional references in the margin
on the side of the word bailiff relate to bailiffs of manors.

c2



168.b.] Of Parceners. L.3.C.1.Sect.249:

in the administration of justice of a certaine province ; and be-
cause a sherife hath an®ffice concerning the administration of
justice within his county or bailiwick, therefore he called his
county baliva sua. For example, when he cannot find the de-
fendant, &c. he returneth, non est inventus in balivd med.
I have heard great question made, what the true exposition of
this word balivus is. In the statute of Magna Charta, cap. 28,
Bract.lib.3.  the letter of that statute is, nullus balivus de cetero ponat ;xulyum
156.b. ad legem manzﬁ.ﬂam nec ad _juramentum simplici loqueld sud sine
T fol. 86, testibus fidelibus ad hoc inductis. And some have said, that
(12'(3:;’;:;' 3 balivus in this statute signifieth any judge; for the law must be
Post. 195.a.) Waged and made before the judge. ~And this statute (say the‘y)
extends to the courts of common pleas, king’s bench, &c. for
they must bring with them fideles testes, §c. and so hath been
the usage to this day. '
But T have perused a very ancient and learned reading u
this statute ; and the reader taketh it, that, at the common law
before this statute, he, that would make his law in any court of
record, must bring with him fideles testes. And this opinion
Glanv.li.1.ca.9. herein is warranted by Glanvil, who wrote in the reign of Hen
the second. But the reader holdeth, that in the courts whiz
were not of record (2), as the county court, the hundred court,
the court baron, &c. there the defendant without any faithfull
witnesses might before this stat. have made his law, for remedy
10H. 4. 4. whereof this act was made ; and therefore (saith he) the statute
(Cro. Jam. 551. extendeth to the judges of such courts as are not of record.
684.) In 10 H. 4.it is holden, that if a lord, that hath a franchise in &
leet, doth not enquire of things enquirable, and punish them, the
sherife shall enquire in his turne, et si le vicount ne faire en son
torne, le baylie le roy enquirer’ quant il vient, ou auterment serra
inquise per justice en eire, where baylie le roy is understood justice
*Mirror,ca. 5. leroy. And in the Mirror* it is holden, that the statute doth
sect.2. Vi.  extend to everie justice, minister of the king, steward, &c. and
gml?l: 409-  all comprehended under this word baylife.
cap. 63. 6. The chiefe magistrates in divers antient corporations are
called baylifs, as in Ipswich, Yarmouth, Colchester, &c. And
baylife in French is dicecetes, nomarcha, in English, a bailife or
governor. But of this thus much shall suffice.

Sect. 249.

A N D of the partition which the sherife hath so made, he shall give

notice to the justices (3) under his seale, and the seales of ever%ao{
the 12, §c. And soin this case you may see, that the eldest sister shall
not have the first election (4), but the sherife shall assigne to her her part
which she shall have, §rc. And it may be that the sherife will assigne first
one part to the youngest, §rc. and last to the eldest, & c.

«“UNDER -

(2) Concerning the distinction of courts of record, see ante 117. b.
(3) In L. and M. and in Roh. there is an &c. here.
(4) An &c. here in L. and M. and in Roh.
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“U NDER his seale.” Note, the partition, made and deli- Brit. fo. 185. b,
' vered by the sherife and jurors oughtto be returned into £ B"&’" Lsa.
the court under the seale of the sherife, and the seales of the ﬁ;;"l. 5?'“.9
twelve jurors; for the words of the judiciall writ of partition, ’
which doth command the sherife to make partition, are assumptis
tecum 13, &c. (sbq there must be twelve) et partitionem inde, &c.
scir’ facias justiciariis, §c. sub sigillo tuo, et sigillis eorum per
‘quorum sacramentum partitionem sllam feceris, §c. And this is the
reason, wherefore in this case the partition, which they make
upon oath ought to be returned under their seales: and the
reason of that is for the more strengthening of the
169] &9 partition by the 13, and that the sherife should not Lib. 11. fol. 40.
'L a. _] returne what partition he would. Now after all this, in Metcalt’s
this (§c.) viz. 12, &c. doth imply, that the principall °**¢
judgement upon the partition so returned is, ideo consideratum
est per curiam qudd partitiofirma et stabilis imperpetuum teneatur
(1). The latter two (&c.) are evident (3).

(1) See acc. ant. 168. a.
(3s) Here I shall subjoin to Littleton’s explanation of the different modes of
exgless partition the following notices for the aid of students:
. Since Littleton’s time a statute has been made for newly regulating the
ings on a writ of partition, with a view to render them less dilatory and
more effectual; and this statute e%v lly extends to parceners, join-tenants, and
tenants in common. See 8 &g W. 3. c. 31. What the form of proceeding
under the writ of partition was before, is explained in Flet. lib. 5. c. g. Bract.
lib. 3. c. 33. Brit. c. 71, 73, 73, and Booth on Real Actions, 344-
1L, Partition by re between co-parceners, which I do not-observe to be
noticed by Littleton or Coke, is mentioned in 2 Fulbeck’s Paral. fol. 57. b.
III. There is a partition by judgment exclusive of that on the partitione

faciend3. An instance of it is stated in 6 Co. 12. b.

- IV. Littleton hereafter adds to the forms of partition explained by him in
this chapter, one other form; namely, partition by throwing into hotchpot,
which is the subject of Sect. 266.

* V. Besides the writ of partition mentioned by Littleton there was another
also issuing out of chancery, which was called a writ of livery and partition. It
applied, where land holden of the king in capite descended to two or more
as co-parceners, in which case they could not have livery of their land from
the crown without a ition, the reason of which is explained in Staunf.
Prerog. 24. b. 81.b. The various forms of this writ of partition may be seen
by consulting F. N. B. 256. F. 359. C. 261. B. C. and Reg. Orig. 316, 317.
It differed from the common writ de partitione faciendd in almost every respect.
That was directed to the sheriff, this to the escheator : that was returnable in
the common pleas, this in chancery : that was executed with a jury, this with-
out : that was given for the benefit of the party suing it, this grew out of a
policy to increase the number of the king's tenants in capite for his advantage :
the ition in that was confirmed by a judgment of the court, on return
of writ, the partition in ¢kis had no such solemnity added to it; and
lastly, the partition on that was conclusive on the parties, though infants,
and all claiming under them, but the partition on his was open to subsequent
inquiry, and if unequal avoidable by scire facias in chancery or a partitione

] at common law. See Staunf. Prerog. and Fitz. N. B. in the places
before cited, and post. 171. a. & b. See further on the ferce of such partition
in chancery 29 Ass. pl. 3. Bro. Abr. Jurisdiction, 114. Partition, pl. 10. But
this species of partition under the writ of livery is no longer in force : for it
was a mere incident to livery ; and livery being taken away 13 the 13 Cha. 2.

. 34, as one of the great grievances from tenure in capite, all writs of livery
of course are, as a very learned writer has forcibly expressed it, uno statu dis-

c3 pered.



169. a.] Of Parceners. L.S. C.1. Sect.249.

Ened. See Mr. serjeant Wynne's observat. on F. N. B. in his Miscellany of
w Tracts, p. 51.

VI. Another kind of partition in chancery umnoticed by Littleton wan,
where two persons succeeded as co-parcenary heirs to land holden of the
king in capite, and one of them being within age was in waed to the crown;
for then the king’s committee of the infant heir might assent to make partition
with the other co-parcener, in which case the writ for livery to the co-parcener
of full age recited that with such assent the king had assi certain estates
for the purparty of such co-parcener, and directed the to give livery
accordingly. F.N.B.360.B. This mode of partition in chancery is also at
an end from the same cause as the writ of partition and livery.

VII. A new compulsome of partition has sprung up, and is now fully
established ; namely, b of chancery exercising its equitable jurisdiction
on a bill filed praying for a partition : in which case it is usual for the court
to issue a commission for the purpose to various persons, who proceed without
a jury. How far this branch of equitable jurisdiction, so trenching upon the
writ of partition, and wresting from a court of common law its ancient exclusive
jurisdiction over this subject, m‘iiht be traced by examining the records of
chancery, I know not. But the earliest instance of a bill for partition
I observe to be noticed in the printed books is a case of the 40 Eliz. in Tothill's
Transac. of Chanc. title Partition. According to the short report of this case
the court interposed from necessity in respect of the minority of one of the
parties, the book expreasing that on that account he could not be made
to a writ of partition ; which reason seems very inaccurate ; for, if lord Coke
is right, that writ doth lie against an infant, and he shall not have his in it,
and after judgment he is bound by the partition. See post. 171. b. But pro-
bably in lord Coke's time this was a rare and rather nnsettled mode of com-
pelling partition ; for I observe in a case in chancery of the 6 Cha. 1. which was
referref to the judges on a point of law between two co-parceners, that the
judges certified for issuing a writ of partition between them, and that the court
ordered one accordingly ; which, I presume, would scarce have been done if
the decree for partition and & commission to make it had then been a current
and familiar proceeding with chancery. 1 Cha. Rep. 49. However it appears
by the language of the court in a very important cause, in which the grand
question was, whether the lord chancellor here could hold plea of a trust of
lands in Ireland, that in the reign of James the Second bills of partition were
become common. 1 Vern. 421. 2 Cha. Cas. 189. For other reported cases on
bills of partition, see Toth. Transact. tit. Partition, 1 Cha. Rep. 235. 3 Cha.
Rep. 29. 2 Cha. Cas. 214. 237. 2 Vern.232. 1 P. Wms. 446. 2 P. Wms. 518,
As to the forms of a commission of partition, see 1 Prax. Alm. Cur. 3d ed.
93, 94. Clerk's Tutor in Chanc. 3d ed. 360. and 2 Harrison’s Chanc. last
ed. 396. For cases in which chancery interposes by awarding commissions to
ascertain boundaries, which subject in some degree connects with commissions
of partition, see Tothill, 84. 126. 130. Nels. Ch. Rep. 14. 131. 1 Cha.
Rep. 41. 63. 259. Rep. temp. Finch. 17. 154. 239. 463. g6. Car. Rep.
107. 1 Cha. Cas. 145. 1 Vern. 359. 456. 3 Vern. 38. and 1 Ves. 453.
To these add Fitzh. N. B. 133. See further 4 Ves. 180. ' 6 Ves. 293. g Ves.
344. on the writ de {m'ambulatione Jaciendd, which being considered, may
perhaps throw some light on the origin of this branch of equitable juris-
diction ; and concerning the modes of partition by our law, see the cases
under that title in Fitzh. Abr. Bro. Abr. and Viner.—Concerning partition b
the Roman law, see Fulbeck in his Parallel of the Civil, Canon, and Engling
Laws, b. 2. p. 57. This neglected but ingenious writer extracts from the Roman
law three actions having the like object with our writ of partition. These are
the action de _gzmilid herciscundd, the action pro socio, and the action de communi
dividendo. He applies the first to partition amongst co-beirs, the second to
that amongst join-tenants, and the third to that amongst tenants in common ;
an assimilation in which he. is partly followed by lord Stair in respect to lt:re

: w



L.3. C.1. Sect.250-51. : Of Parceners. [169. a:

Sect. 250.

N D note, that partition by agreement between parceners may be
;zdmade by law betweene them, as well by paroll wizt,Zout deed, az by
deed (3).

H E RE it appeareth, that [] not onely lands and other things [r] 3E-4.9.10.
that may passe by livery without deed, but things also that 9 E-4.38.
do lie in grant, as rents, commons, advowsons and the like, that ;lﬂli.l‘-".};nm
tannot passe by grant without deed, whether theybein one county 33 91 E. 3. 38
or in severall counties, may be parted and divided by paroll with- (Dy.350 b.Post.
out deed. [s] But a partition between joyntenants ig not good 187. a- 1g8. b.)
without deed, albeit it be of lands, and that they be compellable ] Vide Bewt.
to make partition by the statutes of 31 H.8. cap.10%,and 32 H.8. 155 3 .+ "
cap. 33, because they must pursue that act by writ de partitione 28 H. 6. 9. -
Jaciend ; and a partition between joyntenants without writ re- 3 E. 4.9, 10. °
maines at the common law, which could not be done by paroll. 47 %‘2‘ 22
And 80 it is and for the same reason of tenants in common. But g H 68',
if two.tenants in common be, and they make partition by paroll, ,7E. 3;'46,
and execute the same in severalty by livery, this is good, and 30 Ass.8. lib. 4.
sufficient in law. And therefore where books say, the joyn- fo- 73.lib. 6.
tenants made partition without deed, it must be intended of ©p1% 13 .
tenants in common and executed by liverie. . - 18 Elis. ?;'58 '
Nota, between joyntenants there is a two-fold privity, viz. in 31H 8. Dier,46.
estate and in possession: betweene tenants in common, there is 3Eliz. Dier,179.
privity onldy in possession, and not in estate : but parceners have ;8.:: ;’5
a threefold privity, viz. in estate, in person, and in possession. "y, Dier,g8.

(1 Leon.103. 6 Co.12. 8Co.43. Post.186. a.-193.b. 200. b. 335. a. 2 Inst. 403.)

’ ® It should be cap. 1. The 31 H. 8. c. 10, regulates precedency in the house of lords,
and in no oisc relates to-the subject of jointenants. of ot

N

Sect. 251.

A LSO, if two meses descend to two parceners, and the one mease is

worth twenty shillings per annum, and the other but ten shillings
per annhum, in this case partition may be made between them in this
manner; lo wit, the one parcener to have the one mease, and the other
: parcener

.Jaw of Scotland. Stair's Instit. 48. The second and third of these Roman
.actions are treated of in lib. 10. tit. 2 & 3. of the Digest, tit. 1. of the same
book, being upon the action finium regundorum, which Eaa.rtly answers to our
bill in equity for ascertaining boundarics. It is remarkable also, that Fleta
‘represents the three Roman actions last mentioned as a part of our law.
‘Flet. lib. 5, c. 9- p. 309. See further as to the Roman law about partition,
1 Dom. Civ. L. by Strah. 336. For partition according to the French law,
‘see tit. partage in their book; and for the like subject in the Scotch law,
aee,cance.rning. the obligation of division, heirs, portioners, commontics and
writs of division, in Stair's Instit, 48. 477. 169. 576. and in Erskine’s Instit.
458.—{ Note 23.] ; o ,
(3) In 1 Atk. 542. there is a case in equity, in which lord Hardwicke
‘allows-of -2 parol agreement for a partition. See infra note 4, and 1 Vern. 473.
~[Note 34-]
. c 4



169.a. 169.b.] Of Parceners.. L.3. C.1. Sect.252.

parcener the Othzer m;ase ; and she which hath the mease worth 20 shillings
per annum and eires shall pay a yeerely rent of five shillings issuing
out of the same mease to the other parcener and toﬁher heires for ecer,
because each of them should have equality in value.

Sect. 252.

- 4 N D suchpartition made roll is good enough ; and that parcener,
4 whko shalfgave the rent, ﬂzk heires, may ;tgstrein of comﬁn right
Jor the rent in the sayd mease worth twenty shillings, if the rent m
shillings be behinde at any time, in whose hands soever the same mease s
come, although there never were any writing of this made betweene them
Jor such arent.

[J8E3.16. « DY paroll.” Nota, here [¢] a rent may be granted for
31 aﬂ- Peate owelty of partition without (4) deed, even as a rent in case
" H.i'.gx: of a lease for yeares, for life, or a gift in taile, may be reserved,
45E.3.21.  without deed; and so may a rent be assigned to a woman out
a2 H. 6. 14. of the land, whereof she is dowable, &c. without deed. But al-

21H.6.11.  beit an exchange for lands in the same county may be without

1 Mar.Dier,91. geed ; yet a rent granted for egality (5) of the same exchange
gﬁ':‘ 3;_3"') cannotybe without deed. Amhe cause of the difference is

apparent ; for coparceners are in by descent, and compellable
to make partition. .
« The rent, &c.”
The same law i:gf common of estovers, or & b::?lrodie,
or a common & of pasture, &c. or a way granted upon .
the partition by the one co;)arcener to the other. lel 199
which and the like, albeit they lie in grant, yet upon ~
the partition may they be granted without deed.

] 1 Marie, < Issuing out of the same mease, &c.” [z] For if it be ted
i) '8 gran

ier. 91. out of other lands, then descended to the coparceners, then there
5‘9 29 5‘3":3' must be a deed. [z] But if the rent be granted generally (out of

no land in certaine) for owelty of partition, pro residuo terre, it

Pll,.“t‘;.o;n.) shall be intended out of the purpartie of hel"” that granteth it.’
Ea] 15 H.7.14.  [a] Ifthere be three coparceners, and they make partition, and
39 Ass.33.  one of them grant twenty shillings per annum out of her part to
z9 %3&9;_‘" her two sisters and their heires for equality of partition, the grane
y?,yndh.'m', tees are not joyntenants of this rent ; but the rent is in nature of
case.3.Co.22.b. coparcenary, and after the death of the one grantee the moity of
Hob. 172, the rent shall descend to her issue in course of coparcenary, and
-Post. 177.b.) ot gurvive to the other, for thatthe rent doth come in recom-
pence of the land, and therefore shall ensue the nature thereof’;
and if the grant had beene made to them two of a rent of twenty
shillings,

(4) Here the eleventh edition of this book has a note questioning whether
such parol grant would be good now in t of the 39 Cha. 3. c. 3, and
Mr. serjeant Hawkins in his Abridgment es a like question. See supra
note 3.—[Note 35.]

(5) Of equality in exchanges, sec ant. 50.b. 51. a. & b.



L.3.C.1.Sect.253-54. Of Parceners. [169.b.170.a.

shillings, viz. to the one ten shillings, and to the other ten
shillings, yet shall they have the rent in course of coparcenary,
and 2oy111: in action for thebenme_. od, and fo v of

{6] If one coparcener be married, and for owelt ition 374
the husband and wife grant a rent to the other tv{o om the £9]E.93:‘ : 3
part of the fem covert, this partition being equall shall charge 17 E. 3. 10
the part of the fem covert for ever.

[c] If two coparceners by deed indented alien both their [c] 38 E. 3.
parts to another in fee, rendring to them two and their heires a 6. b; but see
rent out of the land, they are not joyntenants of this rent, but sute 13.b.
they shall have the rent in course of coparcenary; because their
right in the land, out of which the rent is reserved, was in
coparcenary.

_ % May distrein of common right, &c.” That is, [d] in this g] 1 Marim,
case the law doth give a distresse, lest the grantee should be A
without remedy, for the which mn the partition she hath 8 E- 3. 16. and

given a valuable recompence in land, which descended, &c. :;‘xe::‘boom

And so in the case of dower abovementioned (1).

Sect. 253.

IN the same manner it is of all manner of lands and tenements, & c.
where such rent is reserved to one or to divers parceners upon such
partition, §c. But such rent ig not rent service, but a rent charge of
common right (1)* had and reserved for equality of partition (2)+.
“J'ANDS and tenements, &c.” Here (&c.) im-

170. plyeth a caution, viz. that they be such lands
s t{ and tenements out of which a rent for egaltie
of

. ition may be ted, whereof sufficient hath
been said before, y e graniet

“ Reserved to one.” Here veservation is taken for a grant;
‘and if it be used upon the partition, doth amount in this case
-to & grant, which is worthy the observation.

Sect. 254.

AN D note, that none are called parceners by the common-law, but
€& females or the heires of females, which come to lands or tenements by
discent; for if sisters purchase lands or tenements, of this they are called
Jjoyntenants, arnd not parceners. .

" This needs no explanation.
' Sect.
¢ These are notes 3, and 9, of 170, a. in the 13th and 14th editions.

1) * See ante 153. a. note 1.

31) See ante 34. b.153. a. and Shep. Common. Auur 435.
3) + In L. and M. &c. here.



170.a.170.b.] . Of Parceners.. L.3.C.1. Sect.255:

cht. 255. |

A LSO, if two parceners of land in fee si make partition betéen

themselves,ard the part of the one valueth more than the part of thé
other, if they were at the time of the partitian of full age, sc. of 21 yeares,
then the partition shall alway remaine, and be never defeated. But if the
tenements (whereof they partition) be to them-in fee taile, and the
part of the one is better in yearly value than the part of the other, albeit
they be concluded durirz their lives to defeat the partition; yet if the pars
cener, which hath the part in value, hath issue and dye, the issue
may disagree to the partition, and enter and occupy in common the other
part which was allotted to her aunt, and so the other may enter and occupy
in common the other part allotted to her sister, §c. as if no partition had
been made (1)+. ) - ‘ . . .

“ HEN the dpam'tion shall alway remaine, &c.” Hereby
it appeareth, that the inequality of the value shall not
9 H.6.5.and  impeach a partition made of 1ands in fee simple between copar-
:tbobﬂ th,ed"m“' ceners of full age (3), no more than it shalr do in case of an

foves exchange (). o .
¢ They be concluded during their lives.” This inequall par-
tition doth so conclude the garcene'rs themselves, :sq she ptli';t

hath the unequall part shall not avoid it during her life.

(Post. 352.8) . "% Comcluded” This word is derived of con and daudo (5),
and. in this sense signifieth te close or shut up her mouth that
she cannot speake to the contrary. . :

11 Ass. p. 2 & Husband and wife tenants in speciall taile of [170.
certaine lands in fee have issue a daughter, the wife b
dyeth, the husband by a second wife hlti issue another y
daughter, both the drmghters enter (where the eldest is only
Sce afterthe  inheritable) and make partition: the eldest daughter is con-
chapter of War- cluded during her life to impeach thie partition, or to say that
Z'i')'fi.f:zna the youngest is not heire, and yet she is a stranger to the taile,
Stud. 65.) but in respect of privity in their persons the partition shall
conclude, for a partition between meere strangers in that case
is voyd, but the issue of the eldest shall avoyd this partition as
_ issue in taile. : o
.[g] 31 E. 3. 34, ] I. 8. seised of lands in fee hath issue two daughters, Rose

3 E. ,9;). and Anne, bastard eigne and mulier puisne, and dieth. Rose and
11 Ass.’alg. 30 Ass.7. 17E. 3. 59. (8 Co.101.b. Post,244. b.) 4
nne
t This is note 1 0f170. b. in the 13th and 14th editions.

(3) Ante acc. 166. a.

(4) Ante 51. a.

(5) Acc. ante 37. a. o

(1)+ This case of ‘Littleton turns upon the inequality of the partition; for
if the parts are equal, it binds notwithstanding infancy.  Ante 166.a. Post.
173. b.—[Note 26.] .

(2) See the case of discontinuance stated by lord Coke, post. 373. b.
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‘Anne do enter and make partition. (3) Anme and her heires
are concluded for ever (4).

Sect. 256.

AL S O, if two parceners of lands in fee take husbands, and they and

their husbands make partition between them, if the part of the one
Be lesse invalue than th:gart of the other,during the lives of their husbands
the partition shall stand in its force. But albeit it shall stand during
the lives of their husbands, yet after the death of the husband, that woman
which hath the lesser part may enter into her sisters part as is aforesaid,
and shall defeat the partition (et defeatera la particion).

“ HE'Y and their husbands” Here it :ppea:éth, that the
~ wife must be party to the partition, and so are the books® e g Ags, g,
to be intended that speak of this matter. : 8E ¢4

« And shall d;feat the partition.” Note, the partition .shall 15 E. 4. 20.
not be defeated for the surplusage onely to make the partition F.N. B. 6a.
equall, but hereit appeareth that it shall be avoyded for the whole. 29 A% 13
But of this more shall be said hereafter in this chapter, sectione g 4. 5.
264. [A] And though the partition be unequall, yet is not the [] Vid. a. E. 2,
particion voyd, but voydable; for if after the decease of the Cuiin vita17.

-+ - husband, the wife entereth into the unequall part, and
171. agreeth thereunto, - this shall binde, and therefore
a. _| Littleton 13- used the word (defeatera,) which proveth

>~ it to be voydable. : -

Sect. 257:

B UT if the partition made betweene the husbands [perenter les

" barons (1)] were thus, that eack part at the time of the allotment
made was of equall yearely value, then it cannot afterwards be defeated
in such cases.

“BE TWEEN E the husbands (perenter les barons).” This
is mistaken, for the originall 18 peremter eus, that is, be-
tweene the barons and fems, and not as it is here betweene the

barons, therefore this error would be hereafter reformed. py '
(13 t

(3) In a Coke upon Littleton I have with MS. notes and references, the
annotator is for excluding from such an estoppel as is here stated, a partition
in pais. His note is thus expressed :  If two make partition in court of record,
“ when one of them bad no right, he thereby shall gain a moiety {;y estoppel
“ or conclusion. Bro. Nouv. 5:;. pl. 306. But otherwise I conceive of a par-
« tition in pais; though the book speaketh ’generally; and upon this difference
“ you réad a like case in this booke, fol. 46. a.”—[ Note 27.

(4) Acc. Dr. & Stud. dial. 1. c. 19. where mulier guime sues livery with

rd eigne. See Bro. Abr. Enirie congeable, 31. and Discent, 9. But it is
said that this sort of estoppel will not bind in chancery. Cary’s Rep. 26.
gﬁe ﬁxrtlaa- 2 Co. 4. h. Cro. Cha. 110, Pollexf, 67. and 3 Com. Dig. 278.—
ote 38.
(1) Iudgad of les barons it is eux i L.'and M. and. Rok.
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“ At the time of the allotment.” Hereby it areth, that if
the at the time of the partition be of equall yearely value,
9 H.6.5,and Deither the wives nor their heyres shall ever avoyd the same;
other the bookes and the reason hereof is, for that the husbands and wives were
abovesaid, compellable by law to make partition, and that which they are
(Post.178)  compellable to do in this case by law, they may do by agree-
ment without processe of (2) law. If the annuall value of the
land be equall at the time of the partition, and after become
unequall by any matter subsequent, as by surrounding, ill
husbandry, or such like, yet the partition remaines good.
Judicis officium est, ut res ita tempora rerum
Quaerere; quaesito tempore tutus eris.

But if the partition be made by force of the king’s writ, and
judgement thereof given, it shall binde the feme-coverts for
ever, albeit the be not of equall annuall value ; because it
is made by the sherife by the oath of twelve men by authority of
law ; and the judgement is, that partition shall remaine firme

[«] F.N.B, andstable for ever, as hath beene said. [a] But a partition in
a56. a5g, 260, the chancery where one co ner is of full age and sueth
261, 269, 963, livery, and one other is within age and hath an unequall part
9H.6.6. allotted to her, this shall not binde her at full age; for in a writ
1E33.  girected to the escheator to make partition, there is a saloo jure,
and there is no judgement upon such a partition. Butif sucha
ition be equall, it shall binde, so that a part of the land
olden in capite be allotted to every of the coparceners, for to
(4] Vide that end there is an expresse tgrovico in the writ. [6] And
21 E.3.g1.  this partition may be avoyded either by scire fac’ in the chancery,
or by a writ de partitione faciends at the common law at her

full age (3)-

Sect. 258.

L S O, if two coparceners be, and the youngest being within the age o
A Me:y-{m years, partition is made belt(wem them,so as thepart wh'c'hf
is allotted to the youngest is of lesse value than the part of the other, in
this case the youngest, during the time of her nonage, and also when ske
commeth to full age, scil. of 21 yeares, may enter into thepartallottedto her
sister, and shall %at the partition. But let such parcener take heed
when she comes to her full age, that she taketk not to her owne use all the
profits of the lands or tenements whick were allotted unto her ; for then
she 3rm to the partition at such age, in which case the partition shall
stand and remaine in its force. But peradventure she may take the profits
of the moitie, leaving the profits of the other moitie to her sister (1)*.

AS
® Thisis note 1 of 171. b. in the 13th and 14tk editions,

" (2) In 1 Atk. 541. there i3 a case, in which lord chancellor Hardwicke is
represented to say, that a partition by agreement between two husbands will
not bind the inheritance of their wives. But notwithstanding this high
authority, I take the doctrine of Littleton and Coke, that such a partition wall
bind the wives, if parties, unless i be unequal, to be clear law, and for the
cogent reason here given by the latter. See acc. F. N. B. 62. F—[ Note 29.]

(3) Acc.F. N.B. 63. H. Yet see before 166. a. which seems contra, unless
what is there expressed is lied, not to a fee-simple, but to an estate-tail,
which probably was lord ’s meaning.

(1)* In L. and M. and Roh. an §c. here.
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AS before in the case of the fem.covert, [¢] s0 it i8 in the case [c] 43 Ass. 14.
of the enfant; for if the partition be equall at the time of 9 H.6. 5. 6.
the allotment, it shall binde him for ever, because he is com- I ﬁ‘ g ;i'
g:l.lable by law to make partition, and he shall not have o1 4. 5.
171. is age in & partitione ¥ faciendi (2) ; and thoughthe 31 Ass. 16.
b partition be un , and the infant hath the lesser 3! H. 6. 25.

* = part, yet is not the partition void but voidable by his S 'sk‘l”' o’é"{' )
entry ; for if he take the whole profits of the unequall part, 98, flob. 179-
after his full age, the partition is made good for ever. And
therefore Littleton here giveth him a caveat, that in that case
he take not the whole profits of his unequal part, neither shall
an unequall ‘panition in the chancery binde an infant, as
appeareth before (3). But a partition made by the king's
wnit de partitione faciendd by the sherifm the oath of twelve
men, and judgement thereupon given, binde the infant,
though his part be unequall, causd qud supra.

Sect. 259.

A ND it is to be understood, that when it is said, that males or females
be of [ull age, this shall be intended of the age of 21 yeares; for if
before such age any deed (ascun fait) or feoffement, grant, release, confir-
mation, obligation, or other writing, be made by any of them, &c. or if
any within such age be bazlife or receiver to any man, §c. all serve for
nothing, and may be avoided®. Also a man before the sayd age shall not
be sworne in an enquest, §c. (1) +.
THE law hath provided for the safety of a man's or woman's
estatc, that || before their age of twentie one yeares they | Vid.Sect. 403,
cannot binde themselves by any deed (4), or alien any land (5), 493.
goods or chattels (6). @ li.ms 873, G
Post, 246. a. 337. b. 350. a. & b. 360. a. Ante 171. a 800 f:b.)

“ Age
t Thisis note 1 of 172. a. #n the 13th and 14th editions.

(2) Acc. 6 Co. 4.b. But there the reason given for an infant’s not having
his age in partition is different, namely, that both coparceners are in possession.
In the Year-Book of g H.6. 6. b. the reason is expressed to be the prejudice
which otherwise there might be to the infant.—[ Note 30.]

(3) See the case of l:pa.rt.ition of an advowson between coparceners, where
one is within age, in F. N. B. 36. D.

# See Lord Chief Justice Eyre’s remark on this, 2 H. Black. 514.

(1)t No &c. in L. and M. nor Roh. :

(4) See ante 51. b. note 2. and 51. a. note 3. To the references there add
3 P. Wms. 208. :

(5) Not even though a ial power is given to him, though it is otherwise
with a feme covert. So held by lord chancellor Hardwicke in a case in
1 Ves. 298. and 3 Atk. 695. See Mo. 513. But by the 7 An. c. 19, an infant
having a real estate only as a trustee or under a mortgage is enabled to con-
vey under the direction of the court of chancery or the court of exchequer.
However this act is deemed not to extend to trusts merely constructive.
2 P. Wms. gm P. Wms. 387. Another exception to an infant’s not being
sble to alien ariges from the custom of particular places, as the custom
of Kent in respect to ﬁ:eelkind lands, which may be aliened by an infant on
attaining 15. See the late Mr. Robinson’s excellent Treatise on Gavelk. 193.
and Mo. 513.—[Note 31.]

(6) But an infant may before 21 dispose of personal estate by last will,
though it is controverted at what age this testamentary power begins to attach in

. . . x. m“o



feav: 5t

171.b.172.2.] Of Parceners. L.3.C.1. Sect.259.

“ Age of 21 yeares.” Before this a8 man or woman fis
called En 'efn‘fanty“ e o

Brit. fol. 65,66.  « Deed (fait).”" (1). Factum, Anglic3, a deed, and signifieth
%e 't:.l'li.b.'a. . in the common law, an instrument consisting of three things,

cap.14. - Vis. writing, sealing, and delivery, comprehending a pa.r%une
(Perkasect.135.) Or contract between Imrty‘and , man or woman. It is
called of the civilians literarum obligatio.

« Fé%'eemmt.” Of this word sufficient hath been 172 '
&3~ sayd before in the first chapter of the first booke. a. Z'

Lib. 3. fol. 63. “ Grant,” Concessin, is in the common law a conveyance of

in Lincolne Col- g thing that lies in grant and not in livery, which cannot passe.

cdge case. without deed ; as advowsons, services, rents, commons, rever-
sions, and such like. Of this also sufficient likewise hath been
said in the first chapter of the first booke. :

“ Release, confirmation, &c.” Of these shall be spoken here-
after in their proper places and chapters.

 Obligation,” is a word of his owne nature of a large extent :
but it is commonly taken in the common law, for a bond con-
taining a penalty, with condition for payment of money or to
do or suffer some act or thing, &c. and a bill is most commonly
taken for a single bond without condition.

-u/pn'Crale « Oy other writing, be made by any of them, &c.” Here by
[d] 18 E.4.9. this &c. is implied some exceptions out of this generality, ‘Ed] as
a l; 2,. 367 an mfui:. maybind h;-}x’selfekto paydfor hil: neuclessary meat, rinketi

e o0 atputl necessary icke, and such other necessaries, an
l:'ﬁohﬂ:,:':é. ikewise for his good ti:ching or instruction, whereby he may

ro. Llis.g20. profit himselfe afterwards: but if he bind himselfe in an obligation
8 Inst. 483.  or other writing with a penalty (2) for the payment of any of
g”' ?"" 179" these, that o&liﬁation shall not bind him. [e] Also other thin
56':: um. 494 of necessity I bind [him], as=a presentation to a benefice (3),
1 Ro. Abr.7ag. for otherwise the laps shall incur against him. Also if an infant
Plowd. 364.)  be an executor upon payment of any debt due to the testator,
[e] 8E. 4.4. he may make an acquittance; but in that case a release
17 E. 3.9. without payment is voyd (4): and generally whatsoever an
ag Ass. 85. 2 Marim, Dyer, 104,105. (5 Co. 29. b. 27.a. 6 Co.3. Cro. Cha.

8%4. 590. §03. Mo, 105. Cro. Jam. 320, 1 Sid. 41. 259. 446.)

infant
infants. On tbis point I have heretofore expressed my notions at length.
See note 6, of fol. 8g. b.—[Note 32.]

(1) In the cases of Wells v. Gough, and of Oxenham v. Horsfall, in B. R.
Mich. T. 37 G. 3, the court is said to have holden sealed award by an arbi-
trator to be a deed within the stamp-duties, though it was contended, that to
constitute a-deed there should be a contract and delivery, as well as sealing ;
and that otherwise all wills, and all warrants of magistrates, would become
liable to the deed-stamp-duties ; but guere as to the %rounds of the decision ;
and note, that I have seen a subsequent opinion of Mr. serjeant Hill con-
cerning an award by commissioners of an inclosure act, not quite accord with
the cases in B. R. I have thus referred to. :

() Acc. 1 Ro. Abr. 729. pl. 8. Mo. 679. Cro. Eliz. g20. Godb. 219.
But lord Coke’s words imply, that a single bond, that is, one without a penally,
being given for necessaries, may be good against an infant; and so it hath
been %ﬁnﬂ adjudged. See March, 145. 1 Ro. Abr. 73g. pl. 8. and
1 Ioe'o 8 -~ [ ote 33-] -t ' ' '

€3) See acc: ante 89. a. and note 1, there.

. .{4) Acc. post. 264. b.
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infant is bound to do
doth it without suit of law (5). But of this common learning
this little tast shall suffice.

“ Baylife or receiver to any man, &c.” By this §c. many
things are’ itoplied, as that by baylife is understood a servant
that hath administration and of lands goods and chattels
to make the best benefit for the owner against whom an action
of account doth lie for the profits which he hath raised or made,
or might by his industry or care have reasonably raised or
made, his reasonable charges and expences deducted. [ /] But
one under the age of twenty-one yeares shall not be charged
in any such account (6) ; because, by intendment of law, before
his full age he hath not skill and ability to raise or make any
such improvement and profit. '

law, the same shall bind him, glbeit he.

[172.a:

Fleta, lib. a.

ca. 64. & cu. 67,
DBritton, fal 6a.
70. Fleta, lib, 2.

2 R. a.ibid. 45:
6 R. 2. ibid.

3 F. g.10.
(Cro. Jam. 177,
1 Leon, 219.)
[f]13E.3.

Infant, 9. 17 E. 9. Account, 121. 21 E 3.8. 10H.4.14. 8 H. 4.13. Regist,

135. (Finch, L. 303, 303. Noy, 12.)

An account against a receiver is, when one receiveth money
to the use of another to render an account ; but upon his ac-
count he shall not be allowed his expences and charges. [g] And
therefore a man cannot charge a baylife as a receiver; because
then the bailife should lose his expences and charges.

In an account against a receiver, the plaintife must declare b
whose hands the defendant received the money, which he shall
not doe in the case of a baylife. [A] But in some case in an
action of account against one as rcrdzptor denariorum, he shall
have allowance of his expences and charges, and also shall
account for the profit he received (7) or might reasonably
receive ; and this was provided by law in favour of merchants,
and for advancement of trade and trafficke.

As if two joynt merchants occupy their stocke goods and
merchandizes in common to their common profit, one of them
naming himselfe a merchant shall have an account against the
other naming him a merchant, and shall charge him as receptor
denariorum tpsius B. ex qudcunque causd & contractu ad com-
munem utililatem ipsorum A. & B. provenien’ sicut per legem
wmercatoriam ratsonabiliter monstrare poterit.

[#] If there be two joyntenants or tenants in common of
lands, and the one make the other his baylife of his moity, he
shall have an action of account against him as bailife : and so
are the bookes to be intended, that speake of an action of
account in that case (8).

So as there be but three kinds of writs of account, viz. against
one as gardian, whereof Littleton hath spoken before in the
ter of Socage ; the-second against one as baylife ; and the
as receiver; as here it appeareth. [k] For a man shall

41 E.g.ibid.34. 8E.3.46. B8E.4.6.b.
F.N.B.11g.C. 1Ro.Abr.119.)

not

F.N.B. ng. D.

[£] 43 E. 3. 31.
46 E. 3.3.b.
4H. 6. 27,

(1 Ro.Abr.11g,
2 Inst. 379.

4 Leon. 39.

1 Ro. Rep. 87.)
[A] 30 E. 3. 1.
Account, 127.
47E. 3. 22.

10 H. 7.16.
Bract. lib. 5.
fol. 334.

Britt. fol. 6a.
Flets, lib. 2,
eag:.64. & g1,
5 5. 31.

Lib. intrat, 17,
18, 19.
F.N.B.117.D.
Post, 183, a.
Cro. Jam. 410.)

[#) 45 E. 3. 10.
3 E. 3.27.

39 E. 3.97.
47E. 3. 212,
F.N.B. 8.
(Post. 186. 200.

b.)

&k] 13E. 3.
ccount, 76.

(2 Inst. 379.

(5) SeeF. N.B. 168. D. and the notes b. &c. in the 4to edition as to infant’s

bindmgel:mself -to serve,
(6) acc. ante 88..b.

,7) See Dy. 21. b.

8) But now one g:fntenant or tenant in common ma;
gheotberubailif receiving more than his share of profits,
is no appointment of him as bailiff. See
1 Leon. 319.—[ Note 34.]

4 Anne, c. 16. 8. 27.

have account against

though there
too
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not be charged in an account as surveyor, controller, appren-
tice, reve, or heyward. And to maintaine an action of account,
there must be, either a privity (9) in deed by the consent of
(]2 Mar.B.  the partie, for [/] against a disseisor or other wrongdoer no
chw;'-%- account doth lie; or a privity in law ez provisione legis made
PLCon. ;Z: by the law, as :gninst a ian, &c. whereof sufficient hath
a H. 4. 12. been spoken in the Chapter of Socage (10).
83H.6.9. 4H,7.6.&c. (F.N.B.1g9.C.)

“ ¢35 Shall not be sworne in an en , & B

F..] Bract.lib.5. this &c. is implied a maxime in law, Em] u&Sd mino};' [132]
ol. 340.b.  jurare non potest. For example [n] an infant cannot

E] 13E.8.  ‘make his law of non summons; [0] and therefore the default
[05;65‘1’,;3 g3, ohall not grieve him; for seeing the meane to excuse the
s Marie, default is taken away by law, the default it selfe shall not
Dyer, 104.105. prejudice him. But yet this rule hath an exception, that [p]-
[p] Vid. devant gp infant, when he is of the age of 12 yeares, shall take the
cap.de Homage 54}, of al:.%'ance to the king (1): and this was, as Bracton

m

§L§:}’;’;‘L‘,"" * saith, secu leges sancti Edwardi; but indeed such was
Bract. lib.9.  the law in the time of king Arthur(2). [¢] An infant cannot
fol. 124. upon his oath make his law in an action of debt. [r] And the
Br;t:.fol-73.74- husband and wife of full age, for the debt of the wife before
i,',e:.: Y. ..  the coverture, shall make their law.

cap.27. [q] 11 H.g0. 1 H.7.35. 15 E. 4. 94. (Postags.) [r] 46 E. 3. 10,
95. 4.24. 15 E.4.3. 81 H.3.33. (Post.ags.l.( Cro. Eliz. 1%1.)

Sect. 260.

ALSO, if lands or tenements be given to a man in taile, who hath as
much land in fee simple, and hath issue two dawghters and die, and

kis two daughters make partition betweene them, so as the land in fee-
simple is a%tted to the younger daughter in allowance for the lands and
tenements

(9) See as to this and the king’s prerogative in chargin ns as
accountants the earl of Devonshire}:gme, 11 Co. 89. a. harging pemso

(10) Ante go. b.

(1) Acc. ante 68. b. and 78. b. See also 128. a.—Another exception is,
that he may be sworn as a witness at 14, and defore if he appears to under-
stand an oath, or rather as it is expressed by lord Hale, hath competent
discretion. 11 Mod. 228. 2 Hal. H. P. C. 271.—Also according to lord
Hale in some cases of exigence, as in rape, an infant of tender years may be
examined without oath.—In 1 Stra. 700, there is a case in which an infant of
7 years was refused. There too the point about examining infants as
witnesses is ably argued. The same point was touched upon incidentally in
the great case of Omichund and er, before lord chancellor Hardwicke,
about receiving a Gentoo's evidence ; which I more particularly refer to here,
because in it lord Hale’s doctrine of admitting infants to give evidence in
criminal cases without oath is said to have been over-ruled at the Old Bailey
after mature deliberation, and also by lord Raymond. 1 Atk. 29. See
1 Hal. Hist. P. C. 303. 634. and 2 Hal. H. P. C. 379. and Lamb. Just. 34
1603. p. 85.—[Note 35.]

(2) See notes 3 and 4 of fol. 68. b.
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tenements (en allowance des terres et (3) tenements) in taile allotted to
the elder daughter, if, after such partition made, the younger daughter
alieneth her land in fee simple to another in fee, & hath issue a son or
daughter and dies, the issue may enter into the lands in taile and hold and
. them in purparty with her aunt. And this is for two causes. One
i, for that the issue can have no remedie for the land sold by the mother,
because the land was to her in fee simple ; and in as much as she is one of
the heires in taile, § hath no recompence of that which belongeth to her to?f
the lands in taile, it is reason that she hath ker portion of the lands tailed,
and namely when such partition doth not make any discontinuance (1) +.
But the contraryis i)lden M.10 H. 8.scil. that the heire maynot enter
upon the parcener who hath the intailed land, but is put to a formedon.

T HE land in fee simple is allotted to the younger daughter.”
It is first to be observed upon this whole case, that the fee

simple land is allotted to the youngest daughter, and the land (4 Co.131.b.)
entailed to the eldest.. This partition primd facie is good (4); .
and herein the partition differeth from the exchange, where in (Aat. 51.a.)
the exchange the estates must be equal.

But yet this partition by matter subsequent ma:{ become void-
able (as Littleton here puts the case.) The eldest coparcener
hath by the partition and the matter subsequent barred herself
of her right in the fee simple lands, insomuch as when the
youngest sister alieneth the fee simple lands and dieth, and her
issue entreth into halfe the lands entailed, yet shall not the eldest
enter into halfe of the lands in fee simple upon the alienee: for
by the alienation, the privitie of the state is destroyed.

’ “ nger daughter alieneth her land in fee simple,
178.] &¢c.” The same law it is, if the youngest t~ daughter (Post. 174. b.)
a. ] had made a gift in tayle, for the reversion expectant
upon an estate tayle is of no account in law (2), for that
it may be cut off by the tenant in tayle. Otherwise it is of an
estate for life or yeares. If in this case the youngest daughter
alien part of the land in fee simple, and dieth, so as a full recom-
pence for the land entailed descends not to her issue, she may
waive the taking of any profits thereof and enter into the land
entailed ; for the issue in taile shall never be barred without a
 full recompence, though there be a warranty(3)in deed or in law
descended. If on the other side the eldest coparcener alienI th:
an
t This is note 1 of 173. a. in the 13th and 14th editions.

(3) In L. and M. instead of terres et it is autres.

(1) + In L. and M. Roh. and the two Cambridge MSS. these words are
added, of the tail, as will be said Icerca{.ler in the chapter of Discontinuance.
What follows in this Section is not in L. and M. Roh. nor the MSS.

(4) Acc. F.N. B. 62. M.—Here lord Hale’s MS. makes a question, whether
such partition be void or voidable, being made by husband, and cites M. 30,
n d:: B. R. Morris and Maule.— [ Note 36.] . .

(3) For the effect of this doctrine about reversions on estates tail, and mgh
what qualification it should be understood, see the authorities collected in
1 Vin, Abr. 141. pl. 2. to which add 2 Atk. 206. and post. 174. b.

(3) Lord Coke may be here presumed to mean a lineal warranty ; because
hereafter be allows, and in his time it was the common learning, that collateral
Fﬁmnty would bar the issue in tail without recompense. Post. 374. b.—

ote 37.] . .

Vo. 71) D

’
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land entayled and dyeth, her issue shall have & formedon alone(4)
for the whole land entailed ; for so long as the partition con-
tinueth in force (5), she is only enheritable to the whole land
entailed. .

« And hath no recompence.” This is intended, as it appeareth,
of a full recompence.

See moreof this ¢ Such partition doth not make any discontinuance.” And the
IntheChapterof reason thereof is, for that it passeth not by livery of seisin, but
Soctione £ the partition is in truth lesse than a grant, for that it maketh no

degree, but each coparcener is in by descent from the common

ancestor.

¢ But the contrary is holden, &c.” This is no part of Littleton,

and is contrary to law, as appeareth by Littleton himselfe ; and

besides, the case intended is not truly vouched, for it is not in

20 H.0. 14. 10 H. 6, but in 20 H.6, and yet there is but the opinion of

"~ Newton, obiter, by the way. Vide F. tit. part 1.
t Probably Sect. 618 ; for the general words there used, or at least the first &c. in the
section, may, it seems, be a{ﬂ to include the case of a partition ; and in Meﬁmaryu
the same section lord Coke expressly mentions the cuse of an exchange, though ot that of &
partision: but he adds an &c.

Sect. 261.

A N O TH ER reason is, for that it shall be accounted the folly of the
eldest sister (pur ceo que il serra rette la folly del eigne soer), that
she would suffer or agree to such a partition, where she might if she would
have had the moiety of the land in fee simple and a moiety of lands
entailed for her part, and so to be sure without losse. ‘ :

« A NOTHER reason, §c.” This is another reason to prove,
that by the partition the eldest daughter hath concluded
her selfe, as is aforesaid.

“ A moiety of lands entailed.” For if a writ of partition had
been brougglt, the eldest should not have been compelled to
take the whole estate in tayle, for the prejudice that might after
ensue, but might have challenged the one moiety of' the lands in
taile, and another moiety of the lands in fee simple, and this she
might do ez provisione legis.. But when she will not submit her
to the policie and provision of the law, but betake herselfe to
her owne policy and provision, there the law will not ayde her,

- as here by Littleton it manifestly appeareth. And so it is in the

(*)96E.3.  other case. (*) As if a man be seised of three mannors of equal

value in fee, and taketh wife, and chargeth one of the mannors

Dower, 164, With a rent charge, and dyeth, she may by the provision of the

18 H.6.27.  law take a third part of all the mannors and hold them dis-

(Ant g3.b. ¢ ; but if she will accept the entire mannor charged, it
*) Mar.og, 18 holden that she shall hold it charged.
yer,1Mar. g8. A partition

.- (4) In a Coke upon Littleton I have with MS. notes there is the following
remark.—*¢ Quere of this; for I think the formedon must be brought in the
“ name of the issue and the surviving parcener, and then the parcener to be
¢ summoned and severed, and then the issue to make a special count and show.
« the partition.”—[ Note 38.]

(5) See post. 176, b. and Sect. 274.
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178.] . 2 A partition of lands intailed hetweene parceners,
[ Z if it be equall at the time of the partition, ml bind
b the issues in taile for ever (1), albeit the one do alien
er part

. But here it may be demanded, that seeing Littleton saith, that
it shall be taken to be the folly of the eldest parcener, &c. what
if 30 be the eldest did not know of the estate tayle either in re-
spect of the antiquity thereof, or for want of having of the evi-
dence, or for any other cause, what folly can be imputed to her ?

The answer is, that it is presumed in law, that every one is
conusant of her right and title to her owne land ; and on the
other side it should be arrected () great folly in her to be igno-
rant of her owne title. And therefore the reason of Littleton
doth firmly hold. '

Sect. 262.

L S O, if a man be seised in fee of a carve of land by just title, and he
disseise an infant within age of another carve, anj hath issue two
daughters, and dyeth seised of both carves, the infant being then within
agl:, and the daughters enter and make partition, so as the one carve is
allotted for the part of the one, as per case to the youngest in allowance
of the other carve which is allotted to the purpartie of the other, if after-
ward the infant enter into the carve whereof he was disseised upon the
Ppossession of the parcener which hath the same carve, then the same
parcener may enter into the other carve which her sister hath,and hold in
parcenary with her. Butif the youngest alien the same carve to another in
Jee before the entry of the infjant, and after the infant enter upon the
ion of the alience, then she cannot enter into the other carve; because
g; her alienation she hath altogether dismissed her self to have any part
of the tenements as parcener. o%ut if the youngest before the entry of the
infant make a lease of this for terme of yeares, or for terme of hz_%, orin
Jee tayle saving the reversion to her, and after the infant enter, there
peradventure otherwise it is; because she hath not dismissed her selfe of all
which was in her, but hath reserved to her the reversion and the fee, & c.

B EFORE (3) it appeareth that when the privity of the estate

is destroyed by the feoffment of one coparcener, that upon
eviction of a moity by force of an entayle against the other she
shall not enter upon the alienee. But in this case that Littleton
here putteth, when the privity of the state remaineth,and the part
of the one is evicted (*), she shall enter and hold' in coparcenary (*)15E.4.3.a.
with her other coparcener; and so it is in the case of an ex- per Littleton.
change. By reason of the &c. in the end of this Section there ib-4- fo- 121,
may two questions be justly demanded. What case,

(1) Acc. ant. 166. a. 2 Vern. 233. . . .

(3) This word, which is so uncommon that I cannot find it noticed in any
dictionary I have seen, is apparently used for reckoned. Lord Coke seems to
borrow it from Littleton’s use of the word rette at the beginning of the Section
here commented upon +.—[Note 39.]

(3) Ant.172.b.

t It has been said that the word arrected was formed from the French arrété, adjudged ;
and that il serra rette was used for il serra arrété, it shall be adjudged. See Mr. Ritso's
Intr. p. 110, n. 19.

D2
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~ 'What if the whole estate in part of the purparty of one parcener

be evicted by a title paramount ; whether is the whole partition
avoyded, for that Littleton here gutteth the case that the whole
purpartie of the one is defeated -

e second question is, whether if but part of the state of
one coparcener be evicted, as an estate In taile, or for life,
leaving a reversion in the coparcener, whether that shall avoid
the partition in the whole ?

To the first it is answered, that if the whole estate in part of
the purparty be evicted, that shall avoyd the partition in the
whole, be it of a mannor, that is entire, or of acres of ground,

[n] 13E. 4.3. or the like, that be severall ; [r] for the partition in that case

43 Ass. 22, implyeth for this purpose both a warrantie and a condition in
law (4), and either of them is entire, and giveth an entry
in this case into the whole. And so hath 5~ it been [']174;

[o] Bastard’s  lately resolved [0] both in the case of exchange andof | ~ . ]

cases lib. 4. the partition. '

Jol. 131. “To the second, if any estate of freehold be evicted from.the
coparcener in all or part of her purparty, it shall be avoyded in
the whole(1). As if 4. be seised in fee of one acre of land in
possession, and of the reversion of another expectant upon an
estate for life, and he disseise the lessee for life who makes
continuall clayme ; 4. dyeth seised of both acres, and hath issue
two daughters ; partition is made, so as the one acre is allotted

' to the one, and the other acre to the other ; the lessees enter +:

[p] Bastard’s  the partition is avoided for the whole, and so likewise bath [p] it

case, ubi supra. been lately resolved.

[q] VidesE.g.  [g] Yet there is a diversity betweene the warranty, and the

tit.Voucheragg, condition which the law createth upon the partition. Where
one coparcener taketh benefit of the condition in law (2), she

(6Co. 13.b.  defeateth the partition in the whole. But when she voucheth by

1 Ro. Abr.815. force of the warranty in law for part, the partition shall not be

4Co.132,)  defeated in the whole, but she shall recover recompence for that
part. And therein also there is another diversity betweene a
recovery in value by force of the warranty upon the exchange
and upon the partition. For upon the exchange he shall recover
a full recompence for all that he loseth. But upon the partition
she shall recover but the moity, or halfe of that which is lost,
to the end that the losse may be equall (3).

18E. 2. Many other diversities there be({)etween exchanges and par-

tit. Ald, 171, titions ; for there are more and greater privities in case of par-

zgz;s;)’g') titions in persons bloud and estates, than there is in exchanges ;
%-%) " gll which were too tedious to rehearse in this place, seeing so
much as Qhath been said herein is sufficient for the explanation

of the cases of partition which Littleton hath put.
« :z%m

t 4s lessee, in the singular number, is before spoken of by lord Coke, grammatical
accuracy here requires the words the lessce enters, instead of the lessees euter. See
Mr. Ritso’s Intr. p. 118,

. (4) That is, a condition to give re-entry and a warranty to vouch and have
recompense. See post. 384. a.

(1) So it is of an exchange. Hob. 152. Calthorpe’s reading on Lord and
Copyholder, ga. 1 Ro. Abr. 815.—[Note 40]

(2) This is, by entry.

(3) See acc. the case of dower, post. 384.b. See also the provision in
favour of the lord for the third part not devisable by the statute of wills
34 and 35 H. 8. c. 5.8.11.
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« Then she cannot enter into the other carve, &c.” By this is
also approved that which hath beene often said before, that when
the whole privity betweene coparceners is destroyed, there
ceaseth any recompence to be expected either upon the con-
dition in law or warranty in law by force of the partition.

“ By her alienation she hath altogether dismissed herself to have (Post.243.b.)
any part of the tenements as parcener.” Hereupon it followeth,
that if one parcener maketh a feoffement in fee, and after her
feoffee is impleaded and voucheth the feoffor, [7] she may have [r]41 E.3 24.
aid of her coparcener to deraigne a warranty paramount (4), but 1! If. 4- 3% 13-
never to recover pro ratd against her by force of the warranty 3 %, "J¢'Y
in law upon the partition ; for Littleton here saith, that by her
alienation she hath dismissed her selfe to have any part of the
land as parcener, and without question as parcener she must
recover pro ratd, upon the warranty in law, against the other
parcener. ‘
And yet in some case the feoffee of one coparcener shall have
aid of the other parceners to deraigne the warranty paramount.
And therefore [a] if there be two coparceners, and they make ;:] 43E.3. 23.
partition, and the one of them enfeoffes her son and heire 7 Com
apparent and dyeth, the son is impleaded, albeit he be in by the ¢ g
feoffement of his mother, yet shall he pray in ayd of ggE. 3. 17,&c.
174.] o the other coparcener to have the warranty para-
b. _| mount; and the reason [5] of the granting of this aid [5]32 E.1.
is, for that the warranty betweene the mother and the % ";":Li'd":’s
son is by law annulled (1), and therefore the law giveth the son :(’P‘;,,‘. 384. b.)s’
albeit he be in by feoffment, to pray in ayd of the other parcener,
to deraigne the warranty paramount; wherein is to be observed
the great equity of the common law in this case;

Ipse etenim leges cupiunt ut jure regantur.

[*] But if a man be seised of lands in fee, and hath issue two [*] 2 H.6.16.
daughters, and make a gift in taile to one of them, and dye gl""l’; %'a:’e')
seised of the reversion in fee which descends to both sisters, and " ©
the donee or her issue is impleaded, she shall not pray in aid of
the other coparcener, either to recover pro ratd, or to deraigne
the warranty paramount ; for that the other sister is a stranger
to the state taile, whereof the eldest was sole tenant, and never
particion was or could be thereof made (2).

¢ But if the est before the entry of the infant make a (Ant.173.0.)

lease of this, &c.yooru:"f Jee t{le saving ¢ }{versionjt‘o her, &c.”
This (upon that which hath saig) (3) needeth no explana-
tion. Only this is to be observed, that, albeit it is in the power
of tenant in tailé to cut off the reversion, yet if the infant enter
before it be cut off, the law hath such consideration of this re-
version, that she that loseth it shall enter into her sister’s part,
and hold with her in coparcenary, for that the privity betweene
them was not wholly destroyed (4).

Sect.

(4) See 31 H.8. c.1.5.3. 4H.7. 3.a. and Plowd. Mansel's case, 7. 2. & b.

(1) Acc. post. 3go. a.

;:)6&31:s post. 177. b. contra as to land given in frankmarriage. See alsa
2 H. 6. 16.

(3) Ant. 173. a. and note 32, there.

(4) See ant. 103. 8. & b.
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Sect. 268.

LSO, if there be three or four coparceners, &c. which make partition
betweene them, if the part of the one parcener be defeated by such
lawfull entrie, she may enter and occupie the other lands with all the
other parceners, and compell them to make new partition betweene them
of the other lands, §c.

“BE TWEENE them of the other lands, &c.” This &e.

implieth, that so it is betweene the surviving parceners
and the heires of the other, or betweene the heires of parceners,
all being dead.

Sect. 264.

LS O, if there be two parceners, and the one taketh husband, and the
husband and wﬁife have issue betweene them, and his wife dieth, and

the husband keepes himselfe in as tenant by the curtesie, in this case the
parcener which surviveth, and the tenant by the curtesie may well make
partition between them, §c. And if the tenant by the curtesie will not
agree to make partition, then the parcener which surviveth may have
against the tenant by the curtesie a writ de partitione facienda, &ec. and
compel him to make partition. But if the tenant by the curtesie would
have partition to be made between them, and the parcener which surviveth
will not have this, then the tenant by the curtesie cannot have any remedy
to have partition,§c. For he cannot have a writ of partitione faciend,
because he is no parcener. For such a writ lyeth for parceners only.
And so you may see, that a writ of partitione faciendi lyeth against

tenant by the curtesie, and yet he himselfe cannot have the like writ.

“ MMHE husband kecpes himselfe in as tenant by the curtesie.”
[5] 34 E- 3. 29. This is no severance of the state in coparcenary, [b? for
3t E. 3. the other coparcener and the tenant by the curtesie shall be
Brl:ffe' ?39 joyntly impleaded; for he doth continue the state of coparce-
? A il?'b‘. 6.  Dnary, as the other parcener did (5).
3H.6.26. 3H.6. Ass.1. 37H.6.8. 21 E.3.14. (Ant. 167.Db.)

partitione faciendd, &c.” Here by the &c. is implyed,
that albeit that the tenant by the curtesie be an
[]3E 3.47. estranger in blood, yet the [c] writ de partitione faciendd clear]
9 E.5.13. lies against the tenant by the curtesie, because he continue
16E.3.Ai,139. the egtate of coparcenary. : .
10 E. 3. ib. 144. ..
a8E. 3. 5. If two coparceners be, and one doth alien in fee, they are
tenants in common, and severall writs of precipe must be brought

against

“ Against the tenant e by the curtesie a writ de [:17 5]
a.

(5) Acc. post. 175.b.  See also fo. 192. a. and Bro. Joinder in Action, 40.
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against them (1); and yet the parcener shall have a writ of
partition against the alienee at the common law, which is a far
stronger case than the case put of tenant by the curtesie.

“ Such writ lyeth for parceners only.” Hereby it appeareth,
that neither the tefrfa.ntpgy the curtéysie, nor (m)tlxch lgsse) the
alienee of a coparcener shall have a writ of partitione faciendd
at the common law (2); for Litileton saith here, that such a
writ lyeth onely for parceners, [*] but it may be brought by [*]3F.3.47.48.
a parcener against strangers, as it appeareth before. But a (F.N.B.197.
nuper obiit and a rationabili parte (3) do lye only betweene two Flowd. 806. b))
coparceners on both sides.

If three coparceners be, and the eldest doth purchase the part Dier, 1 Marie,
of the youngest, the eldest, having one part by descent and the 98-
other by purchase, shall have a writ of partition at the common
law against the other middle sister, et sic de similibus. And so F.N. B. ge.
it is in a far stronger case, if there be three coparceners, and the Registr.
eldest taketh husband, and the husband purchase the part of the
youngest, the husband for his part is a stranger and no parcener,
and yet he and his wife shall have a writ of partition against the
middle sister at the common law, because he is seised of one
part in the right of his wife who is a parcener (4).

“ To have partition, &c.” Here by this &c. is included all
others that be strangers in blood, whether they come to their
estates by purchase or by act in law. Since Littleton wrote, by
the statutes {d] one joyntenant or tenant in common may have [d] 31 H. 8.
awrit of partition against the other ; and therefore at this day the cap-1. 33 H.8.
alienee of one parcener may have a writ of partition against TF %’:“ a
the other parcener, because they are tenants in common: and " 90
the like had been attempted in former parliaments [*], but pre- [*] Rot. Parl.
vailed not untill these latter statutes. 1 R. 2. no, 8.

[¢] The tenant by the curtesie shall have a writ of g,] Brooke, tit.
[175. partition upon the statute of &3~ 32 H. 8. ca. 32. for Partition, 41.
b. albeit he is neither jointenant nor tepant in common,
for that a preecipe lyeth against the parcener and tenant
by the curtesie, as hath been said, yet he is in equall mischiefe
as another tenant for life.

(] If there be three coparceners and a stranger purchase [f] Mich,7 &
the of one of them, he and one other of the coparceners 8 Elis. B‘;,“d'
shall not joyne in a writ of partition, neither by the common law, lt:l.&l:g:;k e&‘;'
nor by force of the statute; for the words of the preamble of the pjer, 3 Marie,
statute be (and none of them by the law doth or may know their 198. A. and
severall parts, &c. and cannot by the laws of this realme make 7 Elis. 243.
partition thereof, withoul other of their mutuall assents, &c.) Now
in this case the one of the plaintifes, viz. the parcener, may have
a writ of partition at the common law, and the other parcener
being a may have it by the statute; and therefore
they not joyne in one writ.

Cuar.

(1) Acc. ant. 176. b. But it is no severance if the alienation be only for
life. Post. 193. a.
(3) See acc. Dy. g8.b.
(3) See ant. 164. b.
(4) See in F. N. B. 63. 8. the form of the writ in such a case.
(1) + 8. C. is also in Dy. 260. b.
D4
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Cuar. 2. Parceners by Custome.  Sect. 265.

ARCENERS by the custome are, where a man seised in fee

simple, or in fee tayle, of lands or tenements which are of the tenure
called_gavelkind within the countie of Kent, and hath issue divers sons
and die, such lands or tenements shall descend to all the sons by the
custome, and they shall equally inkerit and make partition by the custome,
as females shall do, and a writ of partition lieth in this case as between
Jfemales. But it behooveth in the declaration to make mention of the
custome. Also such custome is in other places of England, and also such
custome is in North-Wales (2) (3), §c.

1Sid. 136, « P UT it behooveth in the declaration to make mention of the
Se:tl':elfw' lll)h custome.” Well said Littleton, [ g] that he in his declara-
ocient sethors. tion must make mention of the custome, as to say, that the land
of the law con- 18 of the custome of gavelkinde ; but he shall not prescribe in it.
ceming gavel- And so it is of Burgh English. And these two vary in that
kind, ubi supra, point from other customes; for the law, when they are generally
.Ilt‘“'b""' verbo glledged, taketh knowledge of these two (4). :

'erra exscript. o . .
[g] 5 E.4.8.b. In[A] Domesday it is thus said duo fratres tenuerunt in par-
al E. - 4 §6. b.b agio (5) quisque habuit aulam suam, et potuerint ire qud voluerint.

0. Com.129.b.
In Buckleiscase.  « Also such custome is in other 6places of England.” Of this

)

VidoSect- 8. gufficient hath beene said before (6).

€1 Sid. 138. Doctr. Plac. 105.) [4] Berochescire. Hereford. .
« North

W(ﬁl Ix;r L. and M. and the two MSS. it is in Northumberland and North
5y &c.

(3) But by the 34 and 35 H. 8, gavelkind descent of lands in Wales is
expressly taken away, and all lands there are made descendible to the eldest
son according to the common law of England. See that statute c. 26. 8. 91.
and 128. Also in Kent various estates have been made descendible according
to the common law by special statutes for this purpose. See Robins. on
Gavelk. 75.—[ Note 41.]

" (4) But according to a velg accurate writer on gavelkind this doctrine must
be restrained to the special descent of gavelkind and Borough English lands,
which is considered as the essence of both; and therefore the other customs
incident to gavelkind and Borough English land must be specially pleaded.
See Robins. on Gavelk. 41. For this difference several authorities are cited ;
namely, as to gavelkind, a case in Cro. Cha. 562. another in 1 Lev. 79.
1 Sid. 137. and Raym. 76. and a third in 2 Sid. 153. and as to Borough
English, a case in 1 Salk. 243. I the rather introduce these references because
Mr. Robinson’s Treatise is become very scarce.—[ Note 42.]

- (5) This word means e%ualit , being derived from the adjective par, and
made a substantive by the addition of agium. Read more concerning the
termination of agium, ant. 86. a. See also as to disparagatio, ant. 80. 8.—
[Note 43.]

(6) Ant. 14.a. and 140.a. See also book 1. chap. 7. of Robinson on -
Gavelkind, where the reader will see a most learned dissertation on the origin,
antiquity and universality of partible descents.
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 North-Wales." Wales, Wallia. It commeth [i] of the [i] Lamb. verb.
Saxon word wealth, which signifieth peregrinus, or exterus ; for °""'aeil'_"d§"'
the Sarons so called them, because in troth they were strangers "<*'** s
to them, being the remaine of the old and ancient Britons, a
wise and warlike nation inhabiting in the west part of England.
These men have kept their proper language for above these
thousand ‘zaeares past ; and they to this ﬁy call us Englishmen
Saisons (that is) Saxons. And the like custome, as our author
saith was in North Wales, was also in Ireland ; for there
the lands also (which is one marke of the ancient Brittons)
were of the nature of gavelkinde : but where by their
1767 Brekon law the k3 bastards inherited with their legi- Vide Sect. 21a.
a timate sons, as to the bastards that custome was abo- .
* = lished (1). And agreeing with Littleton in this point, .
see an old statute.* Aliter usitatum est in Wallid quam jn *® Stat. Wallim,
Anglid, quoad successionem heereditatis, ed qudd heereditas ®v- 13E.1.
partibilis est inter haredes masculos, et & tempore cujus non
extitit memoria partibilis extitit, dominus rex non , quod
consuetudo illa abrogetur, sed quod hereditates remaneant parti-
biles inter consimiles haeredes sicut fieri consuevit, et fiat partitio
illius sicut fieri consuevit (2).

¢ Parceners by the custome; &c.” Well sayd Littleton, < by
the custome,” for sbns are parceners in respect of the ctistome
of the fee or inheritance, and not in're?ect of their persons’, as
daughters and sisters, &c. be. [A] Et sunt participes quasi g-] Bract. lib. 5.
partem capientes, &c. ratione ipsius rei quee partibilis est, et non fol. 438.
ratione personarum, que mon sunt quasi unus heeres et unum g;:‘:“ltlg";'”'
corpus, sed diversi heeredes, ubi tenementum partibile est inter cop o
plures cohceredes petentes, qui descendant de eodem stipite et

semper solent dividi ab antiquo.
' Sect.

(1) The gavelkind descent of lands in Ireland was an incident to the
custom of tanistry, and as such fell to the ground with its principal in conse-
uence of a solemn judgment against the latter in a case of the fifth of James
&e First. For this case, which is excellently reported by Sir John Davis,
who was attorpey-general in_Ireland at the time, see Dav. Rep. 28. But in
the reign of queen Anne the policy of weakening the Roman Catholic
interest in Ireland was the cause of an Irish statute to make the lands of
ists descendible according to the gavelkind custom, unless the heir con-
tg:rll)ned within a limited time. See Robins. on Gavelk. 17. However now
by an Irish statute of 17 & 18 G. 3. c. 49. s. 1. the descent of the lands of
ists is again reduced to the course of the common law. Lord Coke, from
is supposing that the Brehon law of partibility except as to bastards, remained
in Ireland, seems not to have been aware of the case of tanistry. Indeed
what he writes in this respect was before that case more applicable to Wales
than Ireland ; for the statute of Wales cited in the next passage, confirms
the partible descent of lands there amongst males, with an exception excluding
bastards, whereas I doubt whether there is any evidence of confirmation of
the Brehon law with such an exception. See ante 141. a. where lord Coke
himself takes notice of a total abolition of the Brehon law.—[Note 44.]
(2) See ante 175. b. note 4.
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Sect. 266.

A LSO, there is another partition which is of another nature and of

another forme than anry of the partitions aforesaid be. As if a man
seised of certaine lands in fee simple hath issue two daughters, and the
eldest is married, and the father giveth part of his lands to the husband
with his daughter in frankmarriage, anf dyeth seised of the remnant, the
which remnant is of a greater yearely value than the lands given in
Jrankmarriage.

“GIVETH part of his lands to the husband with his daugh-
ter in_frankmarriage.”
Here it appeareth, tﬁat a gift in frankmarriage may be
made after marriage, as hath been sayd in the Chapter of Fee
Tayle (3).

« Which remnant is of greater yearely value, &c.” Admit
that the lands given in fran{’marriage are of greater value than
the lands descended in fee simple, shall the other sister have
any remedy against the donees? It is plaine she shall not;
because it is lawfull for a man to dispose of his own lands at
his will and pleasure.

Sect. 267.

I N this case, neither the husband, nor ij:, shall have any thing for

their purpartie of the said remnant, unless they will put their lands
given in ﬁ'ankmarria e in hotchpot, with the remnant of the land with
her sister. And if they will not do so, then the youngest may hold and
occupie the same remnant, and take the profits one{z/ to her selfye. And it
seemeth, that this word (hotchpot) is in English a pudding ; for in this
pudding is not commonly put one thing alone, but one thing with other
things together. And therefore it behooveth in this case to put the lands
given in frankmarriage with the other lands in hotchpot, if the husband
and wife will have any part in the other lands.

“ I'N this case neither the husband, nor wife, shall have any
] 8H.3. thing {or their purpartie, &c.” [i] This gift in frankmar-
e 8%0- riage shall primd facie be intended a sufficient advancement ;
M |l5'.. siber and therefore the remnant shall descend to the other coparce-
A ljudg. A . f e . .
4E. 3. 49, ner, onely with this provision in law tacité annexed,
10 Ass. p. 14, that if the t3~ donees will put the land into Aotchpot, 176.
Vi. 10 E. 3. 38. then she shall out of the remnant make up her part b

g xt:n',‘hz: o, €quall. But the donees must do the first act, and in

fol. 77. lib. g. fol. 428. Britton, cap. 72. Fleta, lib. 6. cap. 47.
the

(3) See ante 21.b. See also acc. as to dower ex assensu patris after
marriage, F. N. B, 151. L.



L.3.C.2. Sect.267. Of Parceners by Custome. [176.b.

the meane time the whole fee simple land descends to the other.
And this is warranted here by Littleton, viz. that the donees
Ml::l‘lve nolt‘h' f(:ll; the purpf:;tieof the remx;'ant, unlesse
ill put their lands given in frankmarriage in Aotchpot so as
t‘ll::y doneg: must do the first act ; and more expresly aft:ﬁn this
Chapter (1), where he directly saith, that the other sister shall
enter into the remnant, and them to occupy to her own use,
unlesse the husband and wife will put the lands given in frank-
marriage into hotchpot. And herewith agreeth Fleta (2), who
saith, cum dicat tenens excipiendo, yudd non tenetur petenti
respondere, quia A. participem habet, &c. replicari poterit 3
petente quod preedict’ A. tenet quandam partem in maritagium de
communi heereditate, nec vult in partem ponere. And here
are three things (that I may speak once for all) to be observed.
First, that in this speciall case where there be two daughters,
one of them only shall inherit the lands in fee simple. Secondly,
that in this case there lieth no writ of partition : because non
tenent insimul et pro indiviso. ‘Thirdly, if the parcener, to
whom the land in fee simple descended, will not put the lands
in Aotchpot, then may the donees enter into the fee simple
lands, and hold them in covucemrie with her.
And it seemeth by our old bookes, [kf] that by the ancient law Fk] Glanvil.
there was a kind of resemblance hereof concerning goods. Si lib. 7. cap. 5.
autem post debita deducta, et post deductionem ezpensarum que Braciow lib.s.

necessarice erunt, id totum, quod tunc superfuerit, dividatur in {i’,ﬁ,ff’,'“,.,.

ires partes; quaram una pars relinquatur pueris (3) si pueros cap. 5. &)m
cap.18. F.N.B.223. 30E. 3.25 31 E.3. Resp. 60. 31 Ass. -‘f."' 17 E. s
Detinue, 3. 17 E. 3.17. 1 E. 3. Detinue, §6. 31 H. 8. tit. Rationab. parte bonorum, 6,

habuerit

(1) See Sect. 268.

(3) See also acc. F. N.B. 197. O.

(4) The chapter of Fleta is here referred to erroneously. It should be
- 57- .
eq()a) Though pueri more commonly means doys, yet it is plain that here it
comprehends children of both sexes; because afterwards liberi is used for
the same purpose. The word is used in the same large sense in the writ de
rationabsli parte bonorum ; and therefore Fitzherbert observes, that the son and
daughter may join in that writ. F.N. B. 122. C. Also this large sense of
i is warranted both by the application of the word in the Reman law, and
y its derivation from the Greek word waic, which is masculine or feminine
according to the article before it. To this effect Justinian’s Digest, in the
title de verborum significatione, gives the following extract from the Commen-
tary of the Romanﬂ'wyer, Julius Paulus, on his famous predecessor Sabinus.
Puers appellatione etiam puella significatur : nam et feeminas puerperas a%el-
lant recentes ex partu; et Gracé wadwy communiter appellatur. See Dig.
lib. 50. tit. 16. leg. 163. and Menag. Jur. Civil. Amcenitates, cap. 39. voce
where that learned French writer expatiates on the etymology of
puer. 1 have been induced to give this explanation of the word puer by a
casedn our own law-books, which actually turned upon the question, Whether
a daughter could take lands under that description. The case arose on a
remainder in a settlement made by a man on his first marriage seniori puero
of the husband and the heirs of his body; and this was decided by two
j against one to entitle a daughter and only child of the first marriage
in preference to the son of a second. Dy. 337. b. However there is a
much earlier case on the construction of pueri, in which it was interpreted
to exclude females. Hob. 33. and the case there cited from 3o Ass. "(i
an
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habuerit defunctus, secunda uzori si superstes fuerit, et de tertid
rte habeat testator liberam disponendi facultatem. Si autem
iberos non habeat, tunc medietas defuncto, et alia medietas uzori:
st autem sine uzxore decesserit liberis existentibus, tunc medietas
defuncto, et alia medietas liberas tribuatur : si autem sine uzore
et liberis, tunc id totum defuncto remanebit. And by the law
® Lamb. f. 119. before the Conquest it * was thus provided, sive quis incurid sive
gs' (P“"'?f' b morte repentind fuerit intestatus mortuus, dominus tamen nullam
ne 149-5)  erum suarum partem( prater eam que juredebetur heriotinomine )
sibi assumito, verum eas judicio suo uzori liberis et cognatione

proximis justé pro suo cuique jure distribuito.
[Q Regist. 142~ But it appeareth by the Register [I] and many of our bookes,
34 E.. that there must be a custome alledged in some county, &c. (5)
P;L"';"é& to inable the wife or children (5) 1 to the writ de rationabili parte
7E. 4 31. 43E.3.38. (F.N.B.12a.L) bonorum;

and 30:E. 3. 27. But now indeed, when legal instruments are so universally
expressed in the English tongue, it is not probable that any dispute should
arise in our courts of justice about the interpretation of this Latin word.—
[Note 45.] '

(5) The places usually named as those in which the customary division of
personalty on a death prevailed, and so in favour of wife and children restrained
the testamentary power to a third or & moiety, are these: the province of
York, the city of London, and various districts of Wales. But since lord
Coke’s time several statutes have been made to remove this restraint in each
of these different places; and under those statutes the whole of the rersonal
estate is now disposable by last will in them through England and Wales,
with this exception however, that there is still no statute affecting either the
city of Chester, which is part of the province of York, or such other places
not within that province, or London or Wales, as may have such a custom;
though whether there be any such places, I am uncertain. See for the
province of York, 4 W, & M. c. 2. and 2 & 3 An.c. 5; for London 11 G. 1.
c. 18 ; and for Wales, 7 & 8 W. 3. c. 38. Indeed Sir Williara Blackstone treats
the testamentary power over personal estate as now prevailing through all
England. 2 Blackst. Comm. gth ed. 493. But if there be no other statutes
than those he cites, being the same as are before mentioned, I take this to be
a mistake, so far at least as regards the city of Chester. The fact is, that
both the cities of York and Chester were excepted in the 4 of W. & M. and
that the 3 & 3 An. take away the exception as to the city of York only. As
too, the statutes, which subject the custom of dividing the personal estate of
deceased persons to the testamentary power, do not name any place im
England except London and the province of York, it follows, that the
local custom of any other part of England on this subject is not disturbed
by any statutory provision. It now only remains to add here, that tho
the testamentary power is thus extended over the whole personalty, notwith-
standing the customs within London or the province of York, or within an
part of Wales, yet in the case of an intestacy the customs of those places sn'ﬂ
operate, there being a special provision to save them and all other peculiar
customs in the statute of Cha. 2. for distributing the personal estates of
intestates. See 22 & 23 Cha. 2. c. 10. See further as to the statutes about
these customs in the latter part of note g, infra; also 4 Burn. Eccl. Law,
2d edit. 346.—[Note 46.]

(5) + In Swinburne on Testaments there is a curious dissertation explaining
the custom of the province of York in respect to filial portions; and in the
course of it, the question, What gort of advancement shall exclude a child, is
considered at large. This valuable part of Swinburne is not in the first
edition; but was afterwards added by him. It is otherwise as to many
additions in the latter editions of his book ; these being full of enlargements

coming
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Bonorum (6) ; and so hath it beene resolved in parliament [m]. B:] 3E3.
But such children, as be reasonably advanced by the father in A ‘E':" ‘53;
his life time with any part of his goods, shall have no further * »3- 15
part of his goods; for the words of the writ be, nec in vitd
patris promoti_fuerunt (7).

Note, the custom of London is, that if the father advance
any of his children with any part of his goods, that shall bar
them to demand any further part, unlesse the father under his
hand or in his last will do expresse and declare, that it was
but in part of advancement (8), and then that child sg parthd{

advance

coming from others, but printed without discriminating them from Swin-
burne’s own work. This manner of treating authors in new editions is ever
dissatisfactory and unjustifiable ; but in respect to law-books, it is peculiarly
inconvenient, the weight and authority of these so much depending on the
character of the author. To Swinburne on this subject add the title wills in
Dr. Burn’s Eccles. Law, in the course of which it is learnedly attempted to
give the result of every thing to be met with on the subject in Swinburne’s
book or elsewhere.— [ Note 47.]

(6) Acc. 32 Inst. 33. But in this point some of great respect differ from
lord Coke. Fitzherbert in his commentary on the de rationabili parte bono-
rum contends, that the distribution, which excludes the testamentary power
from one third or one moiety of the personal estate, was in his time the

law of the land, and therefore needed not a special custom to support
it. He is followed by Swinburne in the same idea, and even by our great
modern commentator on the law of England, who cites Finch’s law to prove,
that the general law was taken to be as represented by Fitzherbert as late as
the reign of Charles the First. However, Mr. Justice Blackstone states,
that about this period the general law insensibly changed ; which amounts to
an admission that lord Coke’s doctrine of the necessity of a special custom
for the rationabili parte bonorum became perfectly established within a few
years after his advancing-it, and that this was so without the aid of any
statute. It is observable also, that Mr. Justice Blackstone considers Bracton
and Fleta as clear authorities against lord Coke. But Mr. Somner, whose
very learned and extended discussion of this subject seems to have escaped
the author of the Commentaries, though not inclined to an entire agreement
with lord Coke, cites various passages of the same ancient authors, from
which it appears, that their writings in this respect are contradictory. See
in Somn. Gavelk. g1. a dissertation on the question, Whether the writ DE
RATIONABILI PARTE BONORUM was by the common law, or by custom. Nor
is it a slight testimony of its being settled law in lord Coke’s time not to
allow of the writ de rationabili parte bonorum without a special custom, that
Mr. Somner, whose book before cited was finished as early as 1647, though
not published till the Restoration, observes on the order of partition under
this writ, that it was then, and that not lately, antiguated, and vanished out
of use in Kent and other counties, surviving only in the province of York,
and some few cities. — [ Note 48.]

(7) What under the custom of the province of York ought to be deemed
a reasonable advancement sufficient to bar the right to a filial portion, is
largely discoursed upon in Swinburne on Testaments, part 3. sect. 18, For
the cases since Swinburne's time, see Eq. Cas. Abr. 160, 161. 11 Vin. Abr.
198. Burn's Eccles. L. tit. Wills.—[Note 49.]

(8) Mr. Somner writes doubtfully on the preceding doctrine, and makes it
questionable, whether the child advanced may not wave his former portion, and
elect to take benefit of the customary partition in the way of hotchpot. Somn.
Gavelk. 91. By others the doctrine is absolutely denied in another form, by
insisting, tiv'ne advancement must be equal to the customary share ; and
that, if the child advanced can prove the advancement to be less, then :‘t:lclg
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advanced shall ﬁt his Fa.rt in hotchpot with the executors and
widow (g), and have a full third part of the whole, accounting
that

child on the terms of throwing the advancement into hotchpot is entitled to
the benefit of the customary partition, notwithstanding any declaration of the
father to the contrary. Green's Priv. Lond. 52, 53. But in a case hefore
lord Chancellor Somers, the mayor and aldermen of London certified the
custom in terms not wholly agreeing either with lord Coke or with the differ-
ences from him before stated. According to this certificate, though the
advancement shall not be equal to the customary share at the father’s decease,
yet the child so advanced shall be excluded from any further part of the
customary estate, unless the father shall by his last will, or some other writing
) with his name or mark, declare the value of such advancement: in
ich case the child advanced, bringing the advancement into hotchpot, shall,
notwithstanding the father’s declaration of having fully advanced the child,
have as much more as will make the advancement a full customary share.
This certificate was considered by lord Somers as conclusive of the question ;
and has been since referred to by lord Chancellor Hardwicke, as settling the
point. See the case of Chase v. Box, in 1 L. Raym. 484. & 1 Eq. Cas. Abr.
1,54, in which latter book the certificate from the city is given at length. See
also lord Hardwicke's words in 1 Ves. 16. und those of Fortescue, Master of
the Rolls, in 3 Atk. 45. Being therefore taken as the rule of future decision,
tha certificate demands particular attention. The result, with respect to its
operation upon the several ideas, which, as is before stated, have prevailed
concerning this point of the custom, may be thus stated:—Mr. Somner’s
notion, of a general right of election in the child advanced to wave his
advancement and claim the customary share, seems to fall to the ground: -
there being no election, except where the father under his hand ascertains
the advancement by confessing what its value was, and being so ascertained
it can be proved to be less than what the custom gives.—The opinion, that
the advanced child is universally at liberty to prove his customary share
greater than the advancement, and so entitle himself to the benefit of the
customary partition, seems to fail ; because the terms of the certificate appear
to admit no other evidence to ascertain what the value of the advancement
was, than the father’s hand-writing ; though it must be confessed, that excluding
other evidence is scarce to be satisfactorily accounted for, unless the common
reason of the difficulty of taking an account of such advancements shall be
deemed a sufficient one.— As to lord Coke’s representation of the custom, this
also receives some qualification from the before-mentioned certificate; for,
though it leaves him perfectly right, where the father is silent about the
advancement, yet it crosses lord Coke’s opinion of the effect of the father's
declaring the advancement to be in full, and makes such declaration inope-
rative where the advancement admitted by the father's hand-writing is not
actually full and adequate.—[ Note 50.]

(9) Here lord Coke extends the putting into hotchpot so as to make it for
the benefit both of the executors in respect of the testamentary third and of
the wife for her third part. But Salkeld reports it as the opinion of Sir Edward
Northey, that the custom requires the advanced share to be brought into
hotchpot for the benefit of other children only ; and therefore that in case of
there being no other child besides the advanced one, such child shall have his
full orphan’s part without any regard to what has been already received.
Salk. 426. See acc. 1 Vern. 345. 2 Vern. 281. and 629. See further
concerning this custom of London, a discourse in justification of it in 2 Stow’s
Survey of London. Strype’s edition of 1720, first Appendix, 61. and the
statute of 11 Geo. 1.c.18. For the cases on the custom, and the statute of
11 Geo. 1, concerning it, see Eq. Cas. Abr. 159 to 160. the title Custom of
London, in New. Abr. Viner’s Abr.and 2 Eq. Cas. Abr. Com. Dig. tit. Guar-
dian, G. 2. and the Contin. in same part, and Burn's Ecc. L. tit. Wills. Add
. to
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that which was formerly given unto him as part thereof. And this
is that in effect, which the civilians call collatio bonorum (10).

177 _ &> «And it scemeth, that this word (hotchpot) is in
a. _| English a pudding, &c.” Littleton both here and in
other places searcheth for the signification of words,
in all arts ; a thing most necessary ; for ignoratis terminis igno-
ratur et ars. Vide for Etymologies, Sect. 95. 119. 135. 154. 164.
204~ 334, &¢.
Hutspot or ch:got is an old Saxon word, and signifieth 80 Vide Brit. cap.
much as Littleton here speaks. And the French use hotchpot 72. 4 E. 3. 49.
for a commixion of divers things together. It signifieth here © E. 3.30.

metaphorically in partem positio. In English we use to say ooy 3 3:
%od, Ige, in Latine farrago or miscellaneum. F. N. B. a6a.
residue of this Section needeth no explication. i"legi“i'%m;
eta, 110. O.
ca. 47. (1) Mich. 10 E. 1. coram rege Hereford in thesaur.

Sect. 268.

AN D this tearme (hotchpot) is but a tearme similitudinary, and is as

much to say, as to put the lands in frankmarriage and the other
lands in fee simple together ; and this is for this intent, to know the value
of all the lards, scil. of the lands given in frankmarriage, and of the
remnant which were not given, and then partition shall be made in form
Jollowing. As, put the case that a man be seised of 30 acres of land tn fee
simple, every acre of the value of 12 pence by the yeare, and that he hath
issue two daughters, and the one is covert baron, and the father gives ten
acres of the 30 acres to the husband with his daughter in frankmarriage,
and dyeth seised of the remnant, then the other sister shall enter into the
remnant, viz. into the 20 acres, and shall occupie them to her owne;:z

un

to these Mareh, 107. Forrest. 130. Barnard. Ch. Rep. 430. 32 Atk. 43. 533.
644- and 3 Atk. 213.616. See also Flet. . 2.p. 125.—Note, that though the.
11 G. 1. c. 18, enables making a will of the whole personalty notwithstanding
the custom, yet this is with the exception of freemen agreeing by writing
upon or in consideration of marriage, or otherwise, to be subject to the custom.
In this respect therefore there is a difference in the form of the statute altera-
tion of the custom as to London, and the alteration as to Wales and the pro-
vince of York, the statutes as to these two latter not providing for an agree-
ment to abide by the custom. Perhaps however it may be doubted whether
an express provision was necessary to create such an exception : but on this
point I do not mean to offer any opinion.—[Note 51.]

(10) See on the Collation of Goods, Dig. lib. 37. tit. 6. 1 Dom. Civ. L. by
Strah. 687.—The Roman law in respect to the collation of goods deserves the
particular attention of the English lawyer ; as our statute for distribution of the

estate of intestates contains a like provision to prevent children
advanced in the life-time of the intestate from having double portions, which
was aspparently borrowed in some degree from the collatio bonorum, and may
ore be considerably influenced in the construction by the rules of the
Roman law and the doctrine of the civilians on that title. See 22 & 23 Ch. 2.
c. 10.8. 5. Forrest. 376. See also for the cases in general on this part of the
statute of distribution, 11 Vin. Abr. 189. 2 Com.Dig.145. Continuation of
same book 176. and Eq. Cas. Abr. 248.—[Note 52.]
(1) This reference to Fleta is wrong. It should be lib. 5. cap. 9. p. 314.
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unlesse the husband and his 'wi{e will put the 10 acres given in frank-
marriage with the 20 acres in hotchpo', that is to say, together ; and then
when the value of everie acre is known, to wit, what every acre valueth
by the year, and it is assessed or agreed between them, that every acre
is worth by the yeare 12 pence, then the partition shall be

&3 made in this manner, viz. the husband and wife shall have [1777)
besides the 10 acres given to them in frankmarriage 5 acres in [ b. :l
severaltie of the 20 acres, and the other sister shall have the
remnant, scil. 15 acres of the 20 acres for her purpartie, so as accounting
the 10 acres which the baron and feme have by the gift in frankmarriage,
and the other 5 acres of the 20 aces, the husband and wife have as much
in yearly value as the other sister.

Bract.lib.a. A ND herewith in expresse tearmes agreeth Bracton, Britton,
2:- 77-8 "‘;;5,- and Fleta, and all the books abovesaid and many others.
pe 4;9' ot And it is worthy the observation [n], that after this putting into
Flgt.n, lib.6.  hotchpot, and partition made, the lands given in frankmarriage
ca. 47. are become as the other lands which descended from the com-
4 E. 3. 49. mon ancestor, and of these lands if she be impleaded [o] she
E:]El‘o"l‘_f"' . shall have aide of the other parcener as if the same lands had
10 Ass. 1 f_ 37 descended (1). So the coparcener that hath a rent granted to
4 E. 3.49. her for owelty of partition, as is aforesaid, hath the rent, as if it

[0] 29 Ass. 23. had descended to her from the common ancestor.
(Aut, 169. b.)

(Hob. 10.) (Ant.23.8.) Sect. 269.

A N D so alwaies upon such partition the lands given in frankmarriage
remaine to the donees and to their heires according to the forme of the
gift: for if the other parcener should have any of that whick is given in
Jrankmarriage, of this would ensue an incorvenience and a thing against
reason, whick the law will not suffer. And the reason, why the lands
given in frankmariage shall be put in hotchpot, is this. When a man
giveth lands or tenements in frankmarriage with his daughter, or with his
other cousin, it is intended by the law, that such gift made by this word
(frankmariage ) is an advancement, and for advancement of his
aughter, or of his cousin, and namely when 3~ the donor and his [ 178,
heires shall have no rent nor service of them, but fealtie, untill the | _ 4.
Jourth degreebe past (1)+, (tanquelequartdegree soit passe, 8&c.)
And for this cause the law is, that she shall have nothing of the other lands
or tenements descended to the other parcener, & c. unlesse she will put the
lands given in frankmarriage in hotchpot, as is said. And if she will not
put the lands given in frankmarriage in hotchpot, then she shall have
nothing of the remnant, because it shall be intended by the law, that she
is sufficiently advanced, to which advancement she agreeth and holds her
selfe content. OF
<«

(1) See ant. 174. b. contra as to gift in tail to a daughter not being in
frankmarriage.
(2) 1 See ant. 21. b.
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“(F this would ensue an inconvenience and a thing against
reason, which the law will not nffer.”

Quod est inconveniens aut contra rationem non permissum estin Regula.
lege. Hereby it appeareth, as it hath been often noted, [0] that [0] Vid. Sect.
an argument ab inconvenienti aut ab eo quod est contra rationem is. 138, 139. 231.
forcible in law.[ p] Nihil enim quod est inconveniens, est licitum+-. oy 478. 488.

“ Untill the fourth degree be past, (tanque le quart degree [P]40Ass. 27
soit passe, &c.)” Here bir&c. is iﬁa lyed hgw the ((ll:grees e%:aﬂ “",‘,’,’3,‘ ®)
be accounted, whereof sufficient hath been said before.

Sect. 270.

7T H E same law is between the heirs of the donees in frankmarriage, and
the other parceners, §c. if the donees in frankmarriage die before their
ancestor, or before such partition, & c. as to put in hotchpot, & c.

BY these three &c. in this Section is implied, that if either the

donees dye before the ancestor, or survive the ancestor and
die before such a partition, or if the donees and all the parceners
die before such partition upon the putting into hotchﬁot, their
issues shall have the same benefit to put the lands into hotchpot ;
for that benefitis heritable, and descendible to the issues.

Sect. 271.

N D note, that gifts in frankmarriage were by the common law before
the statute of %tm. second, and have been alwaies since used and

continued, §c.

“ C ONTINUED, &c.” By this &c. is to be understood,
that before the statute it was a fee simple, and
178.] s> since the statute a fee taile. So asit is true, that
b [¢] the gifts do continue (as our author here saith) but [g] 12 H. 4.1,
* = not the estates; for the estate is changed, as at large 31 E. 3.
in the Chapter of Estates in Taile. ~And albeit our Gard. 116,
author here saith, that such gifts have beene alwaies since used (A™: 2'- @)
and continued, yet now they be almost growne out of use, and
serve now principally for moote cases and questions in law that

thereupon were wont to rise.

Sect. 272.

A L SO, such putting in hotchpot, §c. is, where the other lands or tene-

ments which were not given in frankmarriage descend from the donors

in frankmarriage only; for if the lands shall descend to the daughters by

the father of the donor, or by the mother of the donor, or by the brother of

the donor or other ancestor, and not by the donor, §c. there it is other-

wise ;

t As to the qualification with which this maxim should be understood, scc ante note 1. fol. 66. a.

Vor.IL E '
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wise; for in such case she, to whom such gift in frankmarriage is made,
shall have ker part, as if no gift in frankmarriage had been made, because
that she was not advanced by them, §c. but by another, &c.

THE lands given in franknrarriage and the lands in fee simple

must move from one and the same ancestor, for the lands
given in frankmarriage are in respect of the advancement ac-
counted in law, as hath beene said (1), as if the same had de-
scended from the same ancestor who died seised of the fee simple
lands, and there is no reason to barre the donee of her full part
of the fee simple lands that descended from another ancestor
from whom she had no such advancement.

« Not by the donor, &c.” Here &c. implieth no more but that
donor that made the gift of frankmarriage. The other two &c. in
this Section need no explanation.

Sect. 278.

ALSO, if a man Dbe seised of 30 acres of land everie acre of equall

annuall value, and have issue two daughters as aforesaid, and giveth
15 acres hereof to the husband with his daughter in frankmarriage, and.
dies seised of the other 15 acres, in this case the other sister shall have the
15 acres so descended to her alone, and the husband and wife shall not in
this case put the 15 acres given to them in frankmarriage into hotchpot;
because the tenements fiven in frankmarriage are of as great and good
yearmalue as the other lands descended, §c. For if the lands given in
Jrankmarriage be of equall or of more yearely value than the remnant, in
vaine and to no purpose shall such tenements given in frankmarriage bé
put in hotchpot, §c. for that she cannot have any o{ the other lands
descended, §c. for if she should have any parcell of the lands descended,
then she shall have more in yearly value than her sister, & c. which the law
will not, §c. And asit isspoken in the cases aforesaid of two daughters
or of two parceners; in the same manner it is in the like case,where there
are more sisters or more parceners, according as the case and matter-is, § c.

B Y this Section and the &c. herein some have gathered, that
the value of the lands shall be accounted as they
were at the time of the gift in r3- frankmarriage. [170"
But it is clear, that the value shall be accounted as it a ]
was at the time of the partition ; for if the donor pur- *
chage more land after the gift, or if the land given in frank-
marriage be b{ the act of God decayed in value, or if the
remnant of the lands in fee simple be improved after the gift, or
(Ant. 32.a. & converso, the law shall adjudge of the value as it was at the time
171, 0.) of the partition, (unlesse it be by the proper act or default of the
parties) as hath been said before in the former Chapter. And
some have collected upon thjs Section, that the reversion in fee of
the lands givenin fr: iage shall only descend to the donefe;
or

(1) Ant. 177. b.
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for otherwise the other sister shall have more benefit than the
donee, which should be against the reason of our author.

“ In vaine and to no purpose, &c.” For it is a maxime in Regula. Vid. '

law, lex non precipit inutiia, quia inutilis labor stultus. ﬁ{,f{;, '&-8%7.9«
[1'17).9] =g Sect. 274. (Ante172. b.)

A N D it is to be understood, that lands or tenements given in frank-

marriage shall not be put in hotchpot, but where lands descend in
Jee simple; for of lands descended in fee taile partition shall be made, as
if no suck gift in frankmarriage had been made.

OR of lands intailed the donee in frankmarriage shall have 31 Ass. pl.14.
as much part as the other coparcener, because, over and

besides the Emd given in frankmarriage, the issue in taile

claimeth ormam doni, and both of the parceners must
ally inhent by force of the gift, et voluntas donatoris, §c.

Sect. 275.

LSO, no lands shall be put in hotchpot with other lands, but lands

given in frankmarriage only : for if a woman have any other lands
or tenements by any other Zezft in taile, she shall never put such lands so
givern in hotchpot, but she shall have her purparty o{altlhe remnant
descended, §c. (videlicet) as much as the other parcener shall have of the
same remnant.

FOR if the ancestor infeoffeth one of his daughters of part 13 E. a. tit.
of his land, or purchase lands to him and her, and tgneir g‘;“-" 26. b
heires, or giveth to her part of his lands in taile speciall or y; 3 3> 50
generall, she notwithstanding this shall have a full part in the "
remnant of the lands in fee simple ; for the benefit of putting, &c.

into hotchpot is only appropriated to a ﬁift in frankmarriage,

( Qlua maritagium cadit in partem) which shall be (as is afore- Bracton,
said) accounted as parcel of her advancement. lib. 2. fol. 77.

Sect. 276.

A L S O, another partition may be made between parceners, which varieth
Jrom the partitions aforesaid. As if there be three parceners, and

the youngest will have partition, and the other two will not, but

180 twill hold in parcenarie that which to them xs~ belongeth, without
a partition, in this case, if one part be allotted in severalty to the
youngest sister, according to that which she ought to have, then

the others may hold the remnant in parcenarie, and occupy in common
without partition, if they will, and such partition is good enough.
And if afterwards the eldest or middle parcener will make partition
between them of that which they hold, they may well do this when they
E 2 please.
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lease. But where partition shall bemade by force of a writ o itione
If"aciendﬁ, there it iszc’:tlkenoise; Sor there itbziéaovetﬁ{ that eve{yp;;til'omer
have her part in severaltie, § c.
More shall be said of parceners in the Chapter of Joyntenants, and also
in the Chapter of Tenants in Common.

24 I 3. tit. HERE it is to be observed, that this partition is good by
Partic. 19 consent, for consensus tollit errorem ; but if it be by the

king’s writ, then everie parcener must have his part.. And
Regula. here you may see that modus et conventio vincunt legem.

« In severaltie, &c.” Here by this &c. is implied another
kind of severaltie than our author hath mentioned: and that
is, that the one parcener shall have the land in severaltie from
the feast of Easter untill the gule of August, (that is, the first
of August) and the other in severaltie from thence until the
feast of Easter, or the like, et sic alternis vicibus to them and
their heires in perpetuum, whereof sufficient bath been spoken
before (1).

Cuar. 8. Of Joyntenants. Sect. 277.

JO YNTENANTS are, as if a man be seised of certaine lands or

tenements, §'c. and infeoffeth two, three, four, or more, to have and
to hold to them for terme of their lives, or for terme of another’s life, by
Jorce of whick feoffement or lease they are seised, these are joyntenants.
(Joyntenants sont, sicome home seisie de certaines terres ou tenements,
&c. et enfeoffe deux, trois, quater, ou plusors, a aver et tener a eux
;)ur term de lour vies, ou pur terme d’auter vie, per force de quel
eoffment ou lease ils sont seisies, tiels sont joyntenants.)

Bract. lib. 4. TI:IIS agreeth not with the original (2), for it should bee,

'l";’:_";‘t::, cgi)ss Joyntenants sont, sicome home seisic de certaine terres ou
&fol 112, tenements,

(1) Ante 4.a. and 167. a.

(2) Notwithstanding lord Coke’s censure of the text here, it agrees with
the print of the two earliest editions, neither the edition by L. and M. nor the
Rohan one having any of the words added by lord Coke, except ent before
enfeoffe. But I think that his addition seems requisite to the sense intended
to be conveyed by Littleton, as well for the reason assigned by lord Coke, as
because otherwise Littleton’s description of jointenancy might be construed
to exclude an estate in fee, which certainly could not be his intention. Pro-
bably therefore the omission of an estate in fee was an error in the manuscript
from which Littleton was first printed. The addition of an estate in fee to
Littleton's description of jointenancy was first introduced by Rastell in his
edition of 1534, which I was first led to observe by a note I was favoured
with from Mr. Justice Blackstone.—[Note 53.]

The edition by Machlinia alone, of the existence of which I was not

apprized when I wrote the note, agrees with L. and M.
- (3) I take this reference to Bracton to be erroneous. But in fol. 28. a. of
Bracton there is a chapter which connects with Littleton’s on jointenancy ;
the first branch of it being de donationibus factis pluribus simul sive successive.
See also Bract. fo. 12. b.and 13.a.
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lenements, &c. et ent enfeoffe deuz, ou trois, ou quater, ou plusors, Flet.lib.3.ca.4.
Zm aver et tener a euz et a lour heires, ou lessaa eux pur terme de ";.:_" “:’;;’-
r vies, ou pur terme d'auter vie, orce de quel feoffement ou y
lease, &¢c. The error may easily bze""p'é'ceivedqby {;‘mlz'which jg (3 Ro-Abr.86)
in print, viz. “by force of which feoffment or lease,”
180.] &c.ergo there must 19~ be feoffment and lease spoken
b. of before.
There be also joyntenants by other conveyances
than Littleton here mentioneth, as by fine, recoverie, bargaine
and sale, release, confirmation, &c. So there be divers other limi-
tations than Littleton here speaketh of : as if a rent charge of ten
pounds be granted to 4. and B. to have and to hold to them two,
viz. to A. untill he be married, and to B. untill he be advanced to
a benefice, they be joyntenants in the meane time, notwithstand-
ing the severall limitations (1); and if 4. die before marriage,
the rent shall survive; but if 4. had married, the rent should
have ceased for a moitie, et sic & converso on the other side.
Littleton having spoken of one kinde of tenants pro indiviso,
viz. of parceners, commeth now to another, viz. joyntenants: and 7 E. 4. ag.
first of joyntenants of freehold. If an alien and a subject purchase 11 H. 4. 6.
lands in fee, th:iuare joyntenants, and the survivorship shali hold (5 Co- 52.)
place (3), et nullum tempus occurrit regi, upon an office found.

‘ Joyntenants.” So called, because the lands or tenement‘s, &e.
are conveyed to them joyntly, conjunctim feoffati, &c. or qui con-
: Junctim

(4) It should be c? 48. to which, as a corresponding part of an almost
cotemporary writer, add Bract. fol. 428. a.

(1) See ant. 1Gg. b. post. 183. b. Hob. 171. and Sheppard’s Common
Assurances, 389. In the two latter books, especially in Hobart, there is a
variety of curious matter expounding the nature and use of a scilicet, and how
far it may qualify the premises or habendum in a conveyance. See also 1 P,
Wms. 18. and the case of a bond to two with a scilicet severing the money
between them in Dy. 350. Lord Hobart seems to consider the scilicet as a

. sort of ancillary clause, which may explain, but cannot operate in absolute
contradiction of the premises or haben):ﬁzm. In a Coke upon Littleton I have,
the learned annotator considers the sci’icet as less potent than the kabendum,
observing upon the case here stated by lord Coke, that though the scilicet
cannot sever the joint estate given in the premises and the habendum, yet that
the habendum might so control the premises. He therefore holds, that if the
grant of ten pounds had been to 4. and B. habendum to A. till he be married,
and to B. till he be advanced to a benefice, there they would be tenants in
common. This nice distinction between the kabendum and the scilicet in point
of effect I leave to the consideration of the learned reader.—[ Note 54.]

(2) See post. 186. a—Lord Coke in his Reports qualifics this by adding
till office found under the great seal. 5 Co. 52.b. But if the natural-born
subject survives the alien, and then the king’s title is found by office, shall it
by relation to the creation of the jointenancy defeat the subject’s title by
survivorship? The words of lord Coke both here and in the fifth Report are
ambiguous. His first words here favour the surviving jointenant. But his
subsequent introduction of the rule of nullum tempus occurrit reﬁjl,] with the

ification in the fifth Report, tends to a different conclusion. ough too
lord Coke takes notice of a joint purchase by an alien and a subject, yet there
is not enough to solve the difficulty. See post. 288. a. See as to this point
of relation in offices finding the king's title, W. Jo. 78. and Nichols's case,
Plowd. 481.—[Note 55.] .
E3
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Fleta, lib. 6.cap. junctim tenent, and are distinguished from sole or severall

P Bract. lib 5. “tenants, from parceners, and from tenants in common, &c. and

(Now5or* Ant, anciently they were called participes, et non haredes. And these

y 13- .Ante | . . .

164. Cro. Jam. joyntenants must joyntly implead and joyntly be impleaded by

83.166. Post, others (3), which propertie is common between them and co-

Sect. 311.) parceners; but joyntenants have a sole quality of survivorship,
which coparceners have not. Littleton, having now spoken of
parceners and of joyntenants of right, doth next speake of
joyntenants by wrong.

Sect. 278.

LSO, if two or three, §c. disseise another of any lands or tenements

to their own use, then the disseisors are joyntenants. But if they

disseise another to the use of one of them, then they are not joyntenants;

but he to whose use the disseisin is made is sole tenant, and the others have
nothing in the tenancy, but are called coadjutors to the disseisin, §c.

IT is to be observed, that some disseisors be tenants of the
Jland, and some be no tenants of the lands; and of both
these kinds Littleton here speaketh.

50 E. 3. 2. « &c.” In the first &c. nothing is implied but four or five, or
17 ﬁ’* 14 more. But in the latter &c. many things be to be understood.
8'Ass, p.go. A8 of disseisors that be no tenants, some are coadjutors, whereot

10 E. 3. 47. Littleton here speaketh, some counsellors, commanders, &c.
10 Ass. 23, when the disseisin is not to be done to any of their uses. Also
a3 H. 8. tit, if 4. disseise one to the use of B. who knoweth not of it, and
:’g‘x’: P77 B. assent to it, in this case till the agreement A. was tenant of
a7 Ass. 30. the land, and after agreement B. is tenant of the land, but both
13 E 4. 9. of them be disseisors: for omnis ratihabitio retrotrahitur et
7E.4.7.b.  mandato equiparatur (4). And it is worthie of the observation,
38 Ass. 7, and implied also in the latter &c. that seeing coadjutors, coun-

:; 1:“76%5 sellors, commanders, &c. are all disseisors, that albeit the disseisor
a1 H.8,95,  Which is tenant dieth, yet the assise lieth against the coadjutor,
g5 H. 6. 61. counsellor, commander, &c. and the tenant of the laml (5),
31 E. 4. 46. though he be no disseisor (6).

15 E. 4. 15.
F.N.B.179.G. (Mo. 53. Post.374.a. Aut.10.a, 1 Ro. Abr,660. Post.188.a.)
(Post. 245. a. 258. a.) (1 Ro. Abr. 663.)

The

. (3) See the statute de conjunctim feoffatis, 34 E. 1. lord Coke’s notice of it
in 3 Inst. 527, and Theloall’s Dig. Orig. Br. in the Chapter on Jointenants in
b. 2. fol. 456.

(4) But infants and femes covert are exceptions to this rule; for command-
ment before or agreement after is not sufficient to make them disseisors, but it
must be by their actual entry, or their own proper act. Post. 357. b. F. N. B,
179. G. 3H. 4.17.a. Also in the case of persons of full age, if a disseisin
to the use of another be accompanied with a forcible entry, his subsequent
agreement, though "it makes him a disseisor, shall not charge him with the
force on the statute of 4 H. 4. actual entry being necessary for that purpose.
Ant. 16. a. & b.—[ Note 56.]

(5) That is, he that is seised of the freehold by title from the disseisor, as
by feoffment, lease, or descent from him.

(6) See ant. 154.b.
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[a] The demandant and others in a pracipe did disseise the [a] 50 E. 3.3.
tenant to the use of the others, and the writ did not abate; (Cro. Cha. 303.

for the demandant was a disseisor, but gained no tenancy in ésl:" ‘:,2;';66"
the land, for that he was but a coadjutor. 393.0)

A man disseiseth tenant for life to the use of him in the rever-
sion, and after he in the reversion agreeth to the disseisin, it is
said, that he in the reversion is a disseisor in fee, for by the

disseisin made by the stranger, the reversion was
.J1817] divested (7), which (say they) cannot be t3* revested
a. _]| by the agreement of him in the reversion, for that it
maketh him a wrong doer, and therefore no relation of

an estate by wrong can help ?nim (1)

. “ Coadjutor.” Coadjutor est qui auziliator alteri, and is de-
rived 2 coadjuvando. Anglic? a fellow helper.

Sect. 279.

A N D note that disseisin is properly, where a max entreth into any
lands or tenements where his entry is not congeable, and ousteth him
which hath the freehold, & c.

’I‘H I8 description of a disseisin and the §c. in this place is

understood only of such lands and tenements whereunto an
entry may be made, and not of rents, commons, &c. (2) whereof
sufficient hath been said before (3) in the Chapter of Rents ; and
o0 in effect Littlelon described it before the edition of his book. 3 E. 4.1a.
And note here, that every entry is no disseisin, unlesse there be 34 Ass. 13,13
an ouster also of the freehold. And therefore Littleton doth 364 17.

not set down an-entrie only but an ouster also, as an entry and ;: 3“3 ':,'.
a claimer, or taking of profits, &c. Pl. Com. 8g.

Now as there be joyntenants by disseisin, so are there joyn- Parson de l{any
tenants by abatement, intrusion, and usurpation, all which are Lave,7.Ase.10.

included in the latter &c. s
Ass. 88. 45 Ass.7. 9 Aes.19. 39 Ass.1. 18 E. 2. Ass. 374.

Sect.

(7) Why disseisin of tenant for life makes a fee in the disseisor is thus
accounted for by lord Hobart with his usual peculiarity and energy of phrase.
“ Agrant to J. S. and his heirs during the life of J. D. is no fee, but a
« special occupancy, as is resolved in Chudleigh's case. But a disseisin of
“ an estate for life by necessity in law makes a quasi fee; because
“ i unlimited, and ravens all that can be gotten, and is not governed by
“ terms of the estates, because it is not contained within rules.” Hob. 323.—

Note 57.

L (1) ASZc] 277.b. To what lerd Coke has written on disseisin by fprocu.re-
ment, a learned annotator in a Coke upon Littleton I have, adds the following
references relative to procurers of trespass, namely 11 H. 7.6.a. 12 H. 7. 14. 8.
21 H. 7.22.a. 13 H. 7. 13.a.—[Note 58.]

(2) In respect to disseisin of rents, read post. 306. b. 333. a. and b.

"7 (3) Ant. Sect. 333. and the. comment thereon.
E4
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Sect. 280.

A N D it is to be understood, that the nature of joyntenancy is, that ke

which surviveth shall have only the entire tenancie, according to such
estate as he hath, if the joynture be continued, §c. Asif three i'oyntenants
be in fee simple, and the one hath issue and dieth, yet they which survive
shall have the whole tenements, and the issue shall have nothing. Andif
the second joyntenant hath issue and dye, yet the third which surviveth
shall have the whole tenements to him and to his heires for ever. But
otherwise it is of parceners; for if three parceners be, and before any
partition made the one hath issue and dyeth, that which to him belongeth
shall descend to his issue. And if such parcener die without issue, that
which belongs to her shall descend to her co-heires, so as they shall have
this by descent, and not by survivor, as joyntenants shall have, §c.

“IF the jointure be continued, &c.”

Here by this &c. many points of learning are to be ob-
served. As that it is proper to j(:zntenants only to have lands
by survivor ; for no survivor of other tenants pro indiviso shall
have the whole by survivor, but only joyntenants: and this is

Bracton, lib. 4. called in law jus accrescendi. Omnes feoffati sunt simul habendi
fol. 263. b. et tenendi, nec totum nec pariem separatam necper se, sed ut quilibet
?;:::”};:‘P' 35 eorum totum habeat cum aliis in communi ; et ciim unus moriatur,
ca 4.& 1o, mon descendit aliqua pars heredi morientis, nec separata nec in
49.E.3.fol. 5,6. communi ante mortem omnium, sed pars illa communis per jus
accrescendi accrescit superstitibus de persond ad personam us
ad ultimum superstitem. But although survivorship be proper to
joyntenants, yet it is not proper quarto modo (that is)
omni, soli et semper ; for there may be k3~ joyntenants, [18]]
though there be not equall benefit of survivor on both |
sides. As if a man letteth lands to 4. and B. during )
the life of A. if B. dyeth, A. shall have all by the survivor, but
if A. dyeth, B. shall have nothing (1).
(9 Co.75. b.) Two or more may have a trust or an authoritie committed to
. them joyntly, and yet it shall not survive. But herein are divers
diversities to be observed. First, there is a diversitie between
(1 Sid. 6.) a naked trust or an authoritie, and a trust or authoritie joyned to
an estate or interest (2). Secondly, there is a diversitie between
authorities created by the partie for private causes, and authoritie
[]39Ass.pay created by law for execution of justice. As for example, [5] if
go H.8.tit. ° a man devise that his two executors shall sell his land, if one of

gﬂi’g ll?:'l o them dye, the survivor shall not sell it (3); but if he had devised

yer,3-El. 190.

49 E. 3, 16. 2 Eliz. Dyer, 177. 23 Eliz. Dyer, 371. 4 Eliz. Dyer, 210. (Mo. 61. 341.)

10H 4.9,&3. 14 H. 4.34. 39 B. 6.42. 31 Ass. 30. 33 H. 8. Joyut. Br. 6.

8o H. 8. Condition, Br. 190. hi
18

(1) See further as to benefit of survivorship on one side only, post. 193. &
239. b. & Dy. 10. b.

(2) See ant.112. b. 113. a. post. 297. a.

(3) In a former part I have ventured to make a doubt of this, and to con-
tend that the power to sell being given to the executors by reason of an q@:
and interest, which do go to the survivor, may well survive with them.
ant. note 3, to 113. a.—[ Note 59.] :
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his lands to his executors to be sold, there the survivor shall sell
it ; which diversitie is implyed by our author, for he saith, that
he that surviveth shall have the entire tenancie.

If a man make a letter of atturney to two, to do any act, if
one of them dye, the survivor shall not do it: but if a venire
Jacias be awarded to four coroners to impannell and returne a
jury, and one of them dye, yet the other shall execute and
returne the same.

If a charter of feoffment [c] be made, and a letter of atturney B,-] 38H. 8.8,
to four or three joyntly or severally to deliver seisin, two of Dyer, 6a.
them cannot make liverie ; because it is neither by them four or 27 H.8. fol.6.
three joyntly, nor any of them severally ; but if the sherife upon $C°'9" '

a capias directed to him make a warrant to four or three joyntly Cro, Eiiz. 913,
or severally to arrest the defendant, two of them may arrest him, g14.)
because it is for the execution of justice [d], which is pro bono [d]Pusch.
publico, and therefore shall be more favourably expounded, than 45 Eliz. in the

o). . . . king's bench
when it is only for private ; and so hath it been adjudged (4) perseene Ki
Jura publica ex privato promiscué decidi non debent. :;w Hobbes,

(Hatt. 127.)

“ And dieth.” Note, there is a naturall death and a civil death, -
and Littleton’s case is to be intended of both ; and therefore 'S:] _ Sc] a1 R.a.
if two joyntenants be, and one of them entreth into religion, the Judgment, 263
survivor shall have the whole (5). (Ant. 132.by)

Sect. 281.

A ND as the survivour holds place betweene joyntenants (8) in the same
manner it holdeth place between them which have joynt estate or
possession with another of a chattell, reall or personall. As if a lease
of lands or tenements be made to many for terme of yeares, he, which
survives of the lessees, shall have the tenements to him only during
182.] the terme b%aforce of ¥~ the same lease (1). And if a horse, or
a _] any other chattell personall be given to many, he which surviveth
shall have the horse only.

H EREBY it is manifest, that survivor holdeth place regularly (Cro. Eliz. 33.
as well between joyntenants of goods and chattels in posses- ¢ Ro. Abr. 86,
sion or in right, as joyntenants of inheritance or freehold. 7))

 Chaitell,” or Catell, whereof commeth the word used in law
[ q Catalla, and is, as Littleton here teacheth, twofold, viz. reall [f] Regist.
and personall, and putteth examples of both. origin. 139. 344

Bract. lib. 3.
39 H. 6.35. Staunford Pr, 45«

Sect.

" (4) See acc. as to warrant of the peace to two, Lambard’s Justice,
ed. 1602, p. 84. ‘
5) See ant. note 7, of fol. 3.b. and note 1, of fol. 132.b. Add Ley’s case,
2 Ro. Abr. 43.
36) &c.in L. and M. and Roh.
1) And this benefit of survivorship takes place on a lease for years to two,
though one of the lessees dies before entry.  Ant. 46. b.—{Note 60.] -



182.a.] Of Joyntenants. = L.3.C.38, Sect. 282, 283.

Sect. 282.

1 N the sume manner it is of debts and duties, §c. for if ar obligation be
made to many for one debt, he whick surviveth shall have the whole
debt or dutie. And so is it of other covenants and contracts, §c. (3). -

N OW he speaketh of debts, duties, covenants, contracts,

&c. (2).
;j Ro.Abr.6) - % Debts and duties, &c.” Here by force of this &c. an ex-
.N.B.117.E. ception is to be made of two J:‘ynt merchants ; for the wares,
38E.3.7. merchandizes, debts or duties, that they bave as joynt merchants
: or parteners, shall not survive, but shall go to the executors of

(Ant.172.2.  him that deceaseth ; and this is f;er legem mercatoriam, which
C’i’d“‘:’- 306. (as hath been said) is part of the lawes of this realm, for the ad-
(':;'o_ Ch:'afl vancement and continuange of commerce and trade, which is pro
1. Sid. 936, bono publico ; for the rule is, that jus accrescendi inter mercatores
179.) (5) pro beneficio commercii locum non habet (4).

{See 1 Ch. R. And to the latter &c. in this Section the like exception must
§7. 1 Vern.  be made.

217. 3 Wms.

158. 2 Atk. 54° See also 1 Vern. 33. & Nott. MSS. 1146. See further 3 Atk. 734.

i Vern. 361. 2 Vern.556. 1 Br.Ch.R.118. 1Atk 467. 4 Bro. P. C. 224.]

Sect. 283.

A LSO, there may be some joyntenants, which may have a joynt estate,
and be jointenants for terme of their lives, ard yet have severall in-
. keritances. As if lands be given to two men and to the heires of their
: two bodies begotten, in this case the donees have a joint estate for term o,
rhat- AL their two lives, and yet they have severall inheritances h;a{or if one of
feav:3y¢ domees hath issue and dye, the other which surviveth shall have the whole
by the survivor for terme of his life, and if he which surviveth hath also
issue and die, then the issue of the one shall have the one moitie, and the
issue of the other shall have the other moity of the land, and they shall
hold the lard between: them in common, and they are not joyntenants,
but are tenants in common. And the cause, why such donees in such
cuse have a joynt estate for terme of their lives, is, for that at the beginning
the lands were given to them two, which words without more saying make
a joynt estate to them for terme of their lives. For if a man will it land
to another by deed or without deed, not making mention what estate he
shall have, and of this make liverie of seisin, in this case the lessee hath
an estate for terme of his life ; and so in as much as the lands were given
to them, they have a joint estate for term of their lives. And the reason
why they shall have several inkeritances is this, inasmuch as they cannot
by any possibility have an heir between them ingendred, as a man and

woman may have, §c. the law will that their estate and inkeritance bz
. suc

-.(3) No &c. in L. & M. nor Roh.

(2) See further, as to things of which there shall be a survivorship, and
where exprese words are necessary to give that benefit, 11 Co. 3. b. 2 Ro.
Abr. 86. B. 2. 2 P. Wms. 672. and tit. Surviver, in Vin. Abr. and tit. Join.
enants, B. 1. & D. ibid.

(4) See more fully as to this, 2 Brownl. gg. See also acc. Noy, 55.

(5) These additional references are retained, though they scarcely deserve
it; for they only relate to different instances of the lex mercatoria, and do not

touch the particular rulg against the jus accrescends.
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such as is reasonable, according to the forme and -iﬁ'ect of thewords of the
gift, and this is to the heires which the one shall beget of his body by any
of his wives (1)t [and to the heirswhich the other shall beget of his body

any of his wives,] &c. so as it behoveth by necessitie of reason, that

t ve several inheritances. And in this case thhe issue of one of the
donees after the death of the donees dye, so that he hath no issue alive of
his begotten, then the donor or his heir may enter into the moity

as in his reversion, §c. (Eten tiel cas si I'issue d’un des donees apres la
mort des donees devie, issint que il n’ad ascun issue en vie de son corps
engendre donque le donor ou son heire poet enter en la moity come
en son reversion, &c.) although the other donee hath issue alive, §c. And
the reason is, forasmuch as the inheritances be several, §c. the reversion
of them in law is severall, &c. and the survivor of the issue of the other
shall hold no place to have the whole.

« E 'Y havea joint estate for term of their two lives, &c¢.” Note, Vide Sect. a
. mbeit the h{we severaﬂ/;nheritab/c‘es in tuile, and a particu- (Post. 189, b?;"
lar estate for their lives, yet the inheritance doth not execute and
so break the joyntenancy, but they are joyntenants for life, and
tenants in common of the inheritance in tayle.

“As a man and woman may have, &c.” Here a diversity isim- Vide Westcote's
plyed, when the estate of inheritance is limited by one case, 2 Co. 60,
1827] conveyance, &3~ as in this case it is, there are no seve- 61.5‘ 4.8
b. .| rall estates to drown one in another. But when the (15id. 83.)
° = states are divided in severall conveiances, their parti~
cular estates are distinct and divided, and consequently the one
drowns the other. As if a lease be made to two men for terme
of their lives, and after the lessor granteth the reversion to them
two, and to the heires of their two bodies, the joynture is severed,
and they are tenants in common in possession. And it is further
implied, that in this case of Littleton there is no division between Vid, 13E. 4.
the estate for lives, and the severall inheritances ; for in this case 32.b.
they cannot convey away the inheritances after their decease (1),
for it is divided only in supposition and consideration of law, and
to some purposes the inheritance is said to be executed, as shall
be said hereafter. (Sect. 385.)
If a man make a lease for [ ] life, and after teth the re- [f] 39 H.6.
version to the tenant for life and to a stranger and to their heires, 2.b.
they are not joyntenants of the reversion, but the reversion is by (4 Leoo. .
act of law executed for the one moitie in the tenant for life, C‘I";tJ:?!?ﬂs.O
and for the other moity he holdeth it still for life, the reversion 46, .) '
of that moity to the grantee. (*)
And so it is, if a man maketh alease [g] to two for their lives, [g] Wescot’s
t This is note 1 of 183. a. in the 13th and 14th editions. and case, ubi supra.

(1) + In L. & M. and Roh. the following words here placed between brackets
are onitted.

(1) See post. 184. b.

(*) A lessee for years accepts an estate to him and another as joint tenants
for life; whether lease merged wholly, or for a moiety merged,.and for a
moiety was suspended, see Cro. El. 532. This book seems rather an authqrity
for a total merger and extinction, and, as I incline to think, rightly in Princ?;\le H
joint tenants being seised per my et per tout, and each there(gore having entire

ion of the whole, as well as of every part. See however Lev.127. See
m 3 Keb. 431. and what lord Coke writes here, according to which it is
otherwise where reversion in fee is conveyed to tenant for life and a stranger.
On what reason is it, that the merger should be of the whole in the one case,
but only of the moiety.in the other 2 See also 3 Saund. 38o.-
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and after granteth the reversion to one of them in fee, the joynture
is severetf,raa:d the reversion is executed for the one moitie, and
for the other moitie there is tenant for life the reversion to the

tee (2).

Tbidem, 7 H. 6. If less(ee) for life granteth his estate to him in the reversion, and

: to a stranger, the joynture is severed and the reversion executed
for the one moitie by the act of law (3).

3~ If a man maketh a lease for life and granteth [ 83

the reversion to two in fee, the lessee granteth his |
estate to one of them, they are not joyntenants of the )
reversion ; for there is an execution of the estate for the one
moitie, and an estate for life, the reversion to the other of the
other moity (2) 1.

: Here Luttleton hath well resolved a doubt ; for of ancient time

[») 17E-3.51. it hath been said, h] that when lands have been given to two

78.18E-3.39. women and to the heires of their two bodies begotten (which case

- El' 3. i our author (rutteth in the next Section) that the husband having
Doue. 50, E.g. issue should be tenant by the courtesie living the other sister;

Feoffments for that as some held the inheritance was executed, and that the

& faitz, 97. sisters were tenants in common in possession, and consequently

(Ant.13.a) the husband to be tenant by the curtesie, which he could not

be if the women had a joynt estate for terme of their lives; and

] 44E. 3. likewise it was said [] that the issue of the one should recover the

Taile, 13. mc‘?'tie in & formedon living the other sister. But verba sunt heec,
an

8 Ass. 33. Littleton, grounding himselfe upon good authority in law,
;‘,E' 2’ & hath cleered ;.hslzodoubt‘ ’
Corbet’s case. -

1Co.84.b.  * “ Not making mention what estate he shall have.” Here Little-

gx;&m‘!’”‘i ton addeth materially (not making mention of what estate) ; for
Cranter ot Ten: [] if in the premisses lands be letten, or a rent granted, the ge-
by the Curtesic. Deral intendment is, that an estate for life passeth; but if the
Sectione. habendum limit the same for years or at will, the habendum doth
(Ant.30.a¢ _ qualifie the generall intendment of the premisses. And the rea-

,knol;lAg: 9°{l) son of this is, for that it is a maxime in law, that every man’s
]ms;nm:;», " shall be taken by construction of law most forcible against him-
selfe. Quelibet concessio fortissimécontradonatorem interpretanda

case.
(2Co.23.55. est; which is so to be understood, that no wrong be thereby

50111, done ; for it is another maxime in law, qudd legis constructio non
?‘f"';l:b" 66.) JSacit injuriam. And therefore if tenax;t. for life maketh

5 Co 8.a. 8 lease generally, this shall be taken by t3~ construc- [1 88,
lowd. 161.a. tion of law an estate for his own life that made the lease; [ b

Ant. 43.a.) for if it should be a lease for the life of the lessee, it :

_ should be a wrong to him in the reversion. And so it is if tenant

in taile make a lease generally, the law shall contrive this to be

such a lease as he may lawfully make, and that is for terme of

his owne life ; forif it should be for the life of the lessee, it should

be

§ Sect. 35.—The first case stated in the second paragraph of 183.a. is mentioned before
near the end of fol. 30. a. with a marginal reference to fol. 183, as being contra.

(2) Vid. Hil. 35 Eliz. B. R. rot. No.g6. Perkins & Pecke,21. Dy.13.41 E. 3,
21 H. 6. 40. 40 Ass. 45 E. 3. 3.~Hil. 37 Eliz. Dickson v. Marsh, B. R.
rot. No. 103. Devise to eldest son and another for life. Held, that they are
jointenants though the fee descends; but male. Hal. MSS. See as to the

r case, Cro. Jam. 260.—[Note 61.]
_ (3) See post. 192. 200. b. 335. 8.
_ (2) + But itis otherwise on a surrender ; for that enures to both jointenants
of the reversion. Post. 193. 8. See further, Perk. sect. 8o.—[Note 63.) .
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be a discontinuance, and consequently the state which should 5o ¢
passe by construction of law should worke a wrong (1). ENELl 4k

“ And so inasmuch as the lands were given to them, they have
a joint estate for term of their lives.” This is plaine, but with this
exception, unlesse the habendum doth otherwise limit the same.
And therefore if a lease be made [] to two, kabendum to the one [1]8 E. 3. 437.
for life, the remainder to the other for life, this doth alter the !it. Feoffem.
generall intendment of the premisses (2), and so hath it been &ol;_l'"a' [ o
oftentimes resolved. And so it is if a lease be made to two, ?Osn;- Br. 53.
habdendum the one moity to the one, and the other moitie to the Dyer, fo. 361.
other, the habendum doth make them tenants in common ; and Pl. Com. 160.
so one part of the deed doth explaine the other, and no re- H°'b"7"b
pugnancy between them, et semper expressum facit cessare g:ﬁ‘;.'gg;. 6.

tacit
um (3). 1 Leon. 10, 11.)

“ By any possibility.” Here it is to be observed, that where Bracton.
the grant 1s impossible to take effect according to the letter, (2 Ro. Abr. 66.
there the law shall make such a construction as the gift by pos- 5 Co- 19- 2.
sibilitie may take effect, which is worthy of observation, Be. Hvb-313)
nignee faciende sunt interpretationes cartarum propter simplici-
tatem laicorum, ut res mags valeat quam pereat.

“ So as it behoveth by necessity of reason.” The reason of the
law is the life of the law ; for though a man can tell the law, yet
if he know not the reason thereof, he shall soone forget his su-
perficiall knowledge. But when he findeth the right reason of
the law, and so bringeth it to his natural reason, that he com-
prehendeth it as his own, this will not only serve him for the
understanding of that particular case, but of many others: for
cognitio legis est copulata et complicata ; and this knowledge will
long remaine with him. All which is plainly implyed by the
words and §c. of our author in this Section.

“ And in this case Esf the issue of one of the donees ;ﬂ" the death
of the donees ?:, c.—Et en tiel case si Uissue d'un des donees
apres la mort des donees devie, issint que il n'ad ascun issue en
vic de son corps engendre, donques le donor ou son heire poet
- enter en le moitie.”  This is mistaken in the imprinting, and
varieth from the originall, (4) which is, si lun donee ou Uissue
d’un des donees apres la mort des donees devie, issint que il n'ad
ascun issue, &c. For it is evident that if the one donee him-
selfe dieth without issue, the inheritance doth revert for a
moitie, and after the decease of the other donee, the donor may ~
enter into that moitie ; and whether the issue of the one donee
dieth without issue at any time, either in the life of the other
donee, or after his decease, it is not materiall, for whensoever
no issue is remaining of the one donee, so as the state taile is
spent, the donor may after the decease of the surviving donee
enter into that moity (5). And
[

(1) Acc. ant. 42. a. and there the reason is more fully expressed.
(2) Acc. Perk. sect. 174. '
(3) Acc. Sect. 2g8. See also 3 Co. 55. 8. & b. ant. 180. b. post. 189. a.
. b. .
9(94) But lord Coke’s correction is not conformable either to L. and M. or
the Roh. edition. :
(5) See Hob. 33.
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“ And the reason is, forasmuch as the inheritances, &c.” Lit-
tleton in this Chapter hath often said, and the reason is, which is
worthie of observation, for then we are truely said to know any

Arist. 1. Meta-  thing when we know the true cause thereof. Tunc unumguodque
phys. scire dicimur, ciim primam causam scire putamus. Scire aulem
proprié est rem ratione et per causam cognoscere.

Virg. 2 Georg. Feliz, qui potuit rerum cognoscere causas.

And therefore all students of law are to apply their principall
indeavour to attaine thereunto, all which is implyed by the
words and several §c. in this Section.
Here the cause of the entrie of the donor into a moitie in this
case is, that in as much as the inheritance is severall, the rever-
(Post.191. b.  sion is severall. Therefore upon the severall determination of
Hob. 33.) the estate in taile, the donor may enter. And the law termeth
a reversioh tb be expectant upon the particular estate, because
the donor or lessor, or their heirs, after every determination of
any particular estate, doth expect or look for to enjoy the lands
or tenements again. -

Dyer,14ELgo0. ¢ The reversion of them in law is severall, &c.” Hereby, and b;
yemia e this &ec. is implye{ that upon one joint ofr entire giﬁyor leasi'
there is one joynt or entire reversion, and upon severall gifts or
leases there be severall reversions. And this is to be understood
of the reversion in the donor or his heires. But albeit the gifts
or leases be severall, yet if the donors or lessors grant the re-
version to two or more persons and their heires, they are j?ln-
tenants of the reversion. And so it is of a remainder. And
therefore if a gift be made to two men and the heires of their
two bodies begotten, the remainder to them two and their heires,
2 Co.60.b.  they are joyntenants for life, tenants in common of the
ost. 399-b.)  state taile, and joyntenants of the t3- fee simple in re- [ 184.
mainder; for they are joynt purchasers of the fee sim- |_ 4,
gle, and the remainder in fee is a new created estate,
ut the reversion remaining in the donor or his heirs is a part
of his ancient fee simple.

| Sect. 284.

A ND as it is said of males, in the same manner it is where land is
given to two females, and to the heires of their two bodies engendred.

44 E. 3. tit, IF a man giveth lands to two men and one woman, and the

Tf':' 13 heires of their three bodies begotten, in this case they have
$a R 2m) 5, veverall inheritances ; for albeit it may be said, that the woman

1 Co. 120. may by possibility marry both the men one after another; yet
156.b.Ant. 46.b, first, she cannot marrie them both in preesenti, and the law will
10Co. 50.b.) never intend a possibilitie upon a possibility, as first to marry the
one, and then to marry the other (1) ; secondly the form of t.h&a

gi

(1) Yet.in fol. 20.b. lord Coke allows a present estate tail in a case. of
double possibility equal to that here supposed ; namely, the case of a gift te
the husband of 4. and the wife of B. andpame heirs of their bodies. See further
on this head, Vin. Abr. tit. Possibility, and Fearne on Conting. Rem. 3d ed:
176.—[Note 63.]
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gift is, to the heires of their three bodies, which is not possible,

and therefore they shall have several inheritances. And so it is,

if a gift be mmade to one man and to two women, mutatis mutandis.

In the same manner, if a gift in taile be made to a man and his

mother, [m] or to a man and his sister (2), or to him and his [m] 18 E.3.39.
aunt, &c. in this and like cases, albeit the gift is made to a man 7 H. 4. 16,
and a woman, yet they have severall inheritances ; because they

cannot marry together, and are within the rule and reason of

our author.

Sect. 285.

A LSO, if lands be given to two and to the heires of one of them, this
“a joynture, and the one hath a freehold, and the other a fee
imple. And if he which hath the fee dieth, he which hath the freehold
have the entiertie by survivor for terme of his life. In the same
manner it is, where tenements be given to two and the heirs of the body
of one of them engendred, the one hath a freehold, and.the other a fee
> &c' ’
BY this Section, and the &c. in the end-of it, they are joyn- (s Co.60.b.)
tenants for life, and the fee-simple or estate taile is in one
of them; and because it is by one and the same conveyance,
they are joyntenants, and the fee-simple is not executed to all
as hath been said before (3). (Sect. 283.)
a fine be levied to two, [n] and to the leires of one of [n] 43 E.3.9.-
them, by force whereof he is seised, he that hath fee dieth, and % 1! H.4. 56
after the joyntenant for life dieth, and an estranger abates, in this .z %> -
case the{)eire may either suppose the fee-simple executed, and agH.8. °
have an assise of Mortdauncester, the words of which writ be, Si Mortd. B. s9.
R. pater fuit seisitus die quo obist in dominico suo ut de feodo; 4E.3.37.
which cannot be said of him that hath but a remainder expectant ¥; V- 106.
n an estate for life; but in respect that he is seised of a fee ,.;2;,,‘,,,;3;,
simple, and of a joynt estate in possession, the words in the writ a4 E. 3.70." -
be true, that he was seised in dominico suo ut de 'ﬁoda (4)- Like- (2 Co.61.)
wise the heir may have a writ of right, which also in some sort (! g“ Abr.
proves the fee smple executed ; or the heire may have a scire (Pu;z_ 281.)
JSacias to execute the fine, by which the heir supposeth
[184] t3~that the fee was not executed, or he may maintaine
b. J a writ of intrusion where the heire maketh the like sup-
ition, and shall terme it a remainder (1). And yet
when land is given to two and to the heires of one of them, he in
the remainder cannot grant away his fee simple, as hath been

said (2).
Sect.

(2) See Dy. 326. a. .

(3) Ant.182.b. See also post. 297.b. Fearne on Conting. Rem. 23, 24.
6. 28, 329. Bro. Nouv. Cas. pl. 260. 303. 387. These references will introduce
the reader to most of the learning on this curious point.

(4) See however Bro. Nouv. Cas. pl. 115. which is contra.

(1) Acc. F.N.B.204. E. So also such heir shall have a writ of entry in
consimili casu, where the surviving tenant for life aliens in fee. F. N. B.207. B.
—[Note 64.

{2) See m}t. 182. b.—There is a seeming difficulty in this passage. But
I conceive lord Coke’s meaning to be, that, though for some purposes the
estate for life of the jointenant having the fee is distinct from and unmerged

in
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Sect. 286.

L S O, if two joyntenants be seised of an estate in fee simple, and the

one grants a rent charge by his deed to another out of that which be-
longeth to him(8), in this case during the life of the grantor the rent charge
is effectuall; but after his decease the grant of the rent charge is void,
as to charge the land, for he whick hath the land by survivor shall hold the
whole land discharged. And the cause is, for that he which surviveth
claimeth and hath theland by the survivor (4)and hath not,nor can claime
any thing by descent from his companion, §'c. But otherwise it is of par-
ceners, for if there be two parceners of tenements in fee simple, and before
ary partition made the one chan:'lqeth that which to her belongeth by her
deed with a rent charge, §c. and after dieth without issue, by which that
which

in his greater estate, yet for granting it is not so, but both estates are in that
consolidated notwithstanding the estate of the other jointenant; and
therefore that the fee cannot in strictness of law be granted as a remainder
eo nomine, and as an interest distinct from the estate for life. This explanation
is confirmed by a note in a Coke upon Littleton I have, in which it is strongly
observed, that ‘the two estates, viz. for life and in fee, or rather one knotted
« estate, are so confounded together in one person, that he cannot sever them
« and make them distinct estates, for he cannot grant the estate for life re-
« gerving to himself the fee simple, nor can he grant the fee simple and reserve
« the estate for life, but he may pass away all his interest by feoffment, or he
« may forfeit all.” See Bro. Nouv. Cas.pl. 115. Italso much agrees with the
language of lord Coke’s report of Wiscot's case, especially where he observes,
that when an estate is e to three and the heirs of one, ke, who hath the fee,
cannot grant over his remainder, and contintue in himself an estate for life, for
which lord Coke cites 12 E. 4. 2. b. See 3 Co.61.a. Besides if the
here should be understood to signify, that the jointenant having the fee could
not in any form pass away the fee subject to the estate of the other jointenant,
it would not only be contrary to the power of alienation necessarily incident
to a fee simple, but would be inconsistent with lord Coke’s own doctrine in a
subsequent En.rt of his commentary. See the case of an estate to father and
son and the heirs of the father, post. 367. b. See also post. Sect. 578. Indeed
lord Coke’s position thus qualified appears to have a strictness in it, which
with some may perhaps render it questionable. However he seems justified
by tke words of the year- , which he cites as his authority ; for they are,
that, if two have land to them and the heirs of one, he who hath fee cannot graxt
the reversion of his companion to another; but if both alien all passeth.  See
further as to grant of a remainder or reversion by one having a present and
pre\gous %staw, Shepp. Touchstone, 237. and Shepp. Common Assur. 13, 13*.
—[Note 63.
{3) &e. inL& M. & Roh. '
(4) &c. in L. & M. & Roh.

® Where lands were limited to the use of A. for life, remainder to trustees during the
ife of A. to preserve contingent remainders ; remainder to his sons successively in tail male,
and for default of such issue, to the right heirs of A.; Mr. Fearne was of opinion that it
was doubtful whether A.'s life estate and remainder or reversion in fee were not. so conso-
lidated, as to render it impossible for A. to convey his remainder or reversion in fee, sepa-
md&nddiuiadly  from his life estate. To obviate this doubt he recommended that the land
should be d to the proposed releasee and his heirs, to the use of A. for life ; remainder
;‘? trustees mmgngut}uaiudmduriu‘ his life, thhcm
. successively in tail 3 by way of confirmation or cstablishment of those uses under

the scttlement ; with the proposed remainders over.
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which belongeth to her descends to the other parcener, in this case the other
cener shall hold the land charged, §&c. because she came to this moity
descent, as heir, §c.

“« (YLAIME any thing by descent from his companion, &c.”

C By which &c:yis irfpl}yed, that{o it is if onepjoyntex?‘ant F.N.B.204.907,
aclmow(edge a recognisance or a statute, or suffreth a judgment 7 H. 6.2. :
in an action of debt, &c. and dieth before execution had, it shall !3 g 7 22
not be executed afterwards (5). But if execution be sued in :g R.g ?,‘{
the life of the conusor, it shall bind the survivor. And it is Charge, 15.
further implyed, that both in the case of the char%::nd of the 5 H. 5. 8.
recognisance statute and judgment, if he that chargeth, &c. Vide Sect. 28
survive, it is good for ever. (6 Co.79.0.)

And so it 18 [0] if a man be possessed of certaine lands for E;LQ H. 6. 3a.
term of yeares in the right of his wife, and granteth arent charge, (Flob-3. Plowd.
and dyeth, the wife shall avoyd the charge (6); but if the hus- +'® %),
band survived, the charge is good during the terme.

If a villeine purchase lands, and binde himselfe in a recog-
nisance, if the lord enter before [p] execution, the lord shall [p] 8 E. 3.
avoyd the same, as hath been sai({.' But otherwise it is if he ;':a'(:‘"'?“‘m'
had made a lease for yeares, for the reason that Littleton here o
yieldeth in this Section (7).

If two joynetenants be of a terme, [¢] and the one of [q] 14 H. 8. 2a.

185.] them grant to 1. S. that 19~ if he pay to him ten pound ; - Com- 263 b-

a. ] before Michaelmasse, that then he shall have his terme, c,,,,

* = the grantor dyeth before theday, I. S. payes the summe grinch', L. 97.
to his executors at the day, yet he shall not have the tearme, but 6 Co. 35. 2 Ro.
the survivor shall hold place ; for it was but in nature of a com- éb" 88, 89.
munication (1) : but if he had made a lease for yeares, to begin 9;'5 Jam. g1y
at Michaelmasse, it should have bound the survivor (2). *

And where Littleton putteth the case of a rent charge, it is so
likewise implyed, that if one joyntenant granteth a common of
pasture, or og turbary, or of estovers, or a corody, or such like, 45 E. 3.13.
out of his part, or a way over the land, this shall not bind the Vide Sect. "39-_
survivor : fgr it is a maxime in law, that jus accrescend: prefertur
oneribus ; and there is another maxime, that alienatio rei pregfer-
tur juri accrescends.

one joyntenant in fee simple be indebted to the king, and
dyeth, [rj after his decease no extent shall be made upon the [r] 40 Ass. 36.
lund in the hands of the survivor. - A
. If a recovery be had against one joyntenant, who dyeth be- p éo;n.‘a%,_ :
fore execution, the survivour shall not avoid this recovery: (i Co.86. Post.
because that the right of the moitie’is bound by it. T 3ss) T

If one joyntenant in fee take a lease for yeares of an estranger
by deed indented and dyeth, the survivour shall not be bound by

the conclusion ; because he.claymes above it, and not under it.
“ And

(5) See acc. 7H. 7. 13.b. & 2 Ro. Abr. 88. ‘

(6) Yet the husband’s alienation of the term itself, or of any part of it, binds
the wife surviving. Post. 351. a. The reason of this difference is explained
post. 185.a. It is also well explained in Finch’s L. 13 and g8. and in the New
Abridgment, tit. Baron et feme, C. 3. See further, 1 Vern. 396.—[Note 66.] -

(7) See also the reason given in Sect. 289. Plow. 419. See further 466.

(3) See pont. et 28 |

2 t. 209.
g‘l’.‘ 9

Vou. F
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9 Co. 107. b.
Post. a33. b.)

charge, and the heire by descent under the charge (g).

~ Of Joyntenants.  L.8.C.8. Sect.286.

“And the cause is, for that he which surviveth claimeth and hath
the land by the survivor, &c.” Here again Littleton sheweth the
reason : and the cause, wherefore the survivour ghall not hold
the land charged, is, for that he claymeth the land from the first
feoffor (3), and not by his companion, which is Littleton’s mean-
ing when he saith, (that he claimeth by survivor) for [s] the
surviving feoffee may plead a feoffment to himself without an
mention of his joynt feoffee (4). And this is the reason, that if
two joyntenants be in fee, and the one maketh a lease for yeares,
reserving a rent and dyeth, the surviving feoffee (¢] shall have
the reversion by survivor, but he shall not have the rent, because
he claimeth in from the first feoffor, which is paramount the
rent. Ifthere be two joyntenants in fee, and the one joyntenant
granteth a rent charge out of his part, and after releaseth to his
joynt companion and dyeth, he shall hold the land charged, for.
that he is out of the reason and cause set downe by Littleton,
because he claimeth not by survivor, in as much as the release
prevented the same. And of this opinion was Littletorn him-
selfe [«] before the edition of his booke. But all men agree,
that if 4. B. and C. be joyntenants in fee, and 4. chargeth his
part and then releaseth to B. and his heirs, and dyeth, that
the [w] charge is good for ever ; because in that case B. cannot
be in from the first feoffor, because he hath a joynt companion
at the time of the release made, and several writs of precipe
must be brought against them (5). And albeit the release of
one joyntenant to the residue of the j(:ly;ntenants makes no de-

ee in supposition of law, neither is there any severall estate
g:,tween em, but the estate of him that releaseth is as it were
extinguished and drowned in their estate and possession, so as
one precipe lyeth against them (7), yet shall they hold the land
charged asis aforesaid.  As if tenant for life grant a rent charge,
and after surrendreth his estate to the lessor, albeit the estate

be drowned, and the lessor is not in by him, yet he shall
hold it charged (8).

. “ But otherwise it is of parceners, for if there be two parceners,
&c.” This is to be intended as well of ﬁarceners by custome as
of parceners by the common law ; and here is implyed the rea-
son of the diversitie, for that the survivor doth claime above the

Sect.

(3) For this same reason a wife shall not have dower out of lands of which
her husband was jointenant. Ant. 37.b. See post. 385.a. a case of war-
ranty depending on the same principle.—[Note 67.]

(4) Acc. F.

. B. 219. B.

(5) As to the partial effect of such a release on the jointenancy, see post.

Sect. 304.

(6) It should be 12. a.

(g) See the case of waste in Brownl. Rep. 238.

(8) Acc. 838.b. 333. b.

(9) In Calthrope's reading on Copyhelds, 64. the doctrine of admission on
the death of copyholders being jointenants or parceners is stated according
to this diversity. .
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Sect. 287.

ALS O, if there be two joyntenaxts of land in Lfee simple within a
borough where lands and temements are devisable by testament, and
if the one of the said two joyntenants deviseth that which to him belongeth
his testament, §c. and dieth, this devise is voide. And the cause is, for
that no devise can take effect till after the death of the devisor, and by his
death all the land presently commeth by the law to his companion, which
_ surviveth, by the survivor; the which he doth not claime, nor hath any
thing in the land by the devisor, but in kis owne right by the survivor
according to the course of law, §c. and for this cause suck devise is void.
But otherwise it is of parceners seised of tenements devisable in like case
of devise, § c. caush qui supré. '

“BY hkis testament, &c.” Either in writing or nuncupative, 1 Bl R. 476.
according to the custome. ‘ % B;,m;s 17488-
mb. 017.

<« And the cause is, for that no devise can take deefect till after the See also Perk.

death of the devisor (10) and by his death all the land ’ch%o.. Ab.17

185. gesentlycommeth by the law to his companion, 3~ &c.” ~* e

b ere both their claimes commence at one instant; %.. ‘5',{ SSrtiome .
* = and although an instant est unum indivisibile tempore Pl.Com.in Ful- /2 $rne
quod non est tempus mec dpar: temporis, ad quod tamen partes merston's case.
temporis connectuntur, and that instans est finis unius temporis et
principium alterius (1); yet in consideration of law there is a
ioritie of time in an instant, as here the survivor is preferred
ore the devise ; for Littleton saith, that the cause is that no
devise can take effect till after the death of the devisor, and
by his death all the land presently commeth by the law to his
companion. Whereby it appeareth, that Luttleton by these
words post mortem et per mortem, though they jump at one
instant, yet alloweth priority of time in the instant which he
distinguisheth by per and post. And the reason of this prioritie (Plowd. 258. b.
is, that the survivour claymeth by the first feoffor (as hath been Aute 3o.a.)
said) and therefore in judgment of law his title is paramount
the title of the devisee, and -consequently the devise void,
and the rule of law is, that jus accrescend: prafertur ultime
voluntati (3).

Two fems joyntenants of a lease for yeares, one of them taketh (Plowd. 418. Jaev e
husband and‘ ieth, yet the terme shall survive ; for though all gob. é;l._ Hor o
chattels reals are given to the husband, if he survive, yet the “** ™'* 33) P
survivor between the joyntenants is the elder title, and after the

marriage -

(10) Acc. ante 113. 8. b. as a reason for the goodness of a devisc by
husband to wife.

(1) Therefore in Fitzwilliam’s case, 6 Co. 32. it was argued, that the
indulgence of the law in connecting two times to make one instant time cannot
be extended to three times. See post. 298. a. a case in which priority of time
in an instant is allowed, for sake of saving the remainder in fee of a rent from
the effect of a suspension of the particular estate.—[ Note 68.]

(3) Acc. as to goods, Office of Exec. ed. 1676, p. 26, Perk. sect. 526.
Swinb, on Testam. part. 3. scct. 6. . ) : .
T F2
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marriage the feme continued sole possessed ; for, if the hus-
band dyeth, the feme shall have it, and not the executors of
the husband (3). But otherwise it is of personall goods.
1H.5 Execu-  If a man be seised of a house, and possessed of divers heir-
tors, 108, lomes, that by custome have gone with the house from heire to
. ‘ heire, and by his will deviseth away the heirelomes, this devise
is void; for Littieton here saith, the will taketh effect aftér
his death, and by his death the heirlomes by ancient custome
are vested in the heire (4), and the law preferreth the custome
before the devise. And so it is if the lord ought to have a
herriot when his tenant dieth, and the tenant deviseth away all
his goods, yet the lord shall have his herriot for the reason
’ aforesaid. And it hath been anciently said, that the herriot
[s] Fleta, lib. 2. ghall he paid before the mortuary. [z] Imprimis autem debet
.cap. 50. (5) Zuilibet, qui testaverit, dominum suum de meliore re quam
.g{“s':"’ lib. 8. Rabuerit recognoscere, et postea ecclesiam de alid meliore, &¢.
Britton, fol. 178. Wherein the lord is preferred, for that the tenure is of him. Thik
Lamb. fol. 11g. dutie to the lord 18 very antient ; for in the laws before the
68. Conquest it is'said, sive quis incurid, sive morte repentind, fuerit
intestat’ mortuus, dominus tamen nullam rerum suarum partem
f ‘preeter eam quee jure debetur herioti nomine) sibi assumito (6).
n the Saxon tongue it is called heregeat, as much to say
(as I take it) as the lord’s [beste]; for here is lord, and geat 15

[beste]. But let us returne to Littleton.

 But otherwise it is of parceners seised of tenements deviseable
in like case of devise, &c. causi qui suprd.” .

The reason is evident, for that there is no survivour between
coparceners, but the part of the one is descendible, and conse:
quently may be devised.

e Sect. 288. [lfﬁ']

A L S O, it is commonly said, that every jointenant is seised of the land

which he holdeth jointly (1) per my et per tout ; and this s as much
to say, as he is seised by every parcell and by the whole, §c. and this is
true, for in every parcell, and by every parcell and by all the lands and
tenements, he is joyntly seised with his companion (2).

Vide Sect. 6g7. ¢ AL S0, it is commonly said, &c.” That is, it'is the common
opinion, and communis opinio is of good authoritie in law.
A communi observantid non est recedendum (3), which appeareth
here by Littleton. P
[{3 er

- (3) See ante 46. b. post, 351. a. and the case of a purchase by husband and
wife jointly, the former being a villein, in 3 Ro. Abr. 733. D. pl. 2.’
(4) Acc. ante 18. b.
(5) 1t should be cap. 57. '
6) See this same passage cited ante 176. b.
1) &c.in L. & M. & Roh.

(2) &c. in L. & M. & Roh.

(3) This same maxim is cited post. 2a9.b.and 364.b. In Wingate's Max-
ims, 752, there is a variety of cases collected to illustrate the application of
this rule. Other rules immediately connected with this are, that communis

. error
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. % Per my et per tout.” Et sic totum tenet et nihil tenet, scils
totum conjunctim, et nihil per se separatim. And albeit they are
8o seised (as for example where there be two joyntenants in
fee) yet to divers purposes each of them hath but a right to a
moitie ; as to enfeoffe give or demise, or to forfeit (4) or lose
by default in a precipe (5). If my villein [y] and another
purchase lands to.them two and their heires, I may enter into
a moity. ’ o

1186.a;

(Post. 350. a.
2 Co. 66. b.

2 Ro. Abr. 86.)
Vide Bracton,
lib. 5. fo. 430.
Britton, cap. 35.
Fleta, lib. 3.
cap. 4.

40 E. 3. 40.

18 E.a.Bre.831.

35 H. 6. 39. Vide the second part of the Institutes upon the 6 chapter of the statute

de bigamis. Flets, lib. 1. cap. 28. 40 Aw. 79. 48 E. 3. 16.
7 E. 4.29. 11 EL Dyer,183. (2 Co. §8. a. Cro. Jam. g1.

And where all the joyntenants joyne in a feoffment, every of
them in judgment of law doth give but his part (6). Ifan alien
and a subject purchase lands joyntly, the king upon office found
shall have but a moity (7). And Littleton afterwards in this
Chapter (8) saith, that one joyntenant hath one moity in law, and
the other the other moity. And therefore if two joyntenants
be [z] and both they make a feoffment in fee upon condition,
and that for breach thereof one of them shall enter into the
whole, yet he shall enter but into a moitie, because no more in
judgment of law passed from him (9) : and so it is of a gift in
taile or a lease for life, &c.

Yet every joyntenant may warrant the whole ; [a] because a
man may warrant more than passeth from him (10).

If two joyntenants make a feoffment in fee [5] and qne of the
feoffors dye, the feoffee cannot plead a feoffment from the sur-
vivor of the whole, because each of them gave but his part ;
but otherwise it is on the part of the feoffee, as hath been said
before.

And where two joyntenants be, the one of them [c] may make
the other his baylife of his moity, and have an action of account
(11) against him. And one joyntenant [d] may let his part for
yeares or at will to his companion.

If two j

by deed indented [¢] bargaineth and selleth the lands, and the

[¢] 6 E. 6. tit. Faits inroll. 9 Br.
. other

Xntena.nts be of certaine lands, and the one of them go
e

] Vid.6E.3. 4
1 Legyn. 47.)

[=] P1. Com. in
Browning'scase,

fol. (133. a.
AR

[4] Vide the

.sccond part of

the Institutes
upou the 6
chapter of

the statute of
bigamis.

[b] 14 E. 4. 5.
and the other
bookes above-
said.

[c;;] 21 E. 3. 60.
(Post. 200, b.) |
d] 11 H, 3.

. 33
(Post. 193. b,

335. a.)
(Cro. Cha. 217. 569. 1 Co. 173.)

error facit jus, and res judicata pro veritate habetur, and also that minimé mutanda
sunt certam interpretationem habueruni, as to which see post. 365. a.
Hob. 147. Wing. Max. 758.and ant. 52. b. in the margin. In a late ecclesi-
astical case of great importance, in which bonds of resignation were condemned
by the supreme court of appellant jurisdiction, these four maxims appear
to me to have included the chief topic of argument in favour of such bonds.
—[Note 69.] Co ) )

(4) Acc. as to copyholders being jointenants, Calthrope’s Reading, 97 Kitch.
French ed. 82. a.

(5) See ant. 125. b. :

(6) Acc.11 H.7.a.pl. 5.

(7) See ant. 180. and note 3, there.

(8) Post. Sect. 291. : )

(9) See ant. 47. a. & post. 214. a. the case of a lease by two jointenants
with reservation of rent to one, and the difference there taken between such a
lease by parol and one by deed indented. See also Dy. 263. a.

(10) post. Sect. 700, ‘

(11) See ant.172.a F3



186.a. 186.b.] Of Joyntenants. L.3.C.3.Sect.289.

other joyntenant dyeth, and then the deed is inrolled, there
. shall passe nothing but the moity which the bargainor had at
the time of the bargain (13).

Sect. 289.

ALSO, if two joyntenants be seised of certain lands in fee simple,
and the one letteth that to him behmg:th to a stranger for terme of

Jorty yeares, and dyeth before the terme beginneth, or within the terme,
in this case after his decease the lessee may enter and occupie the moitie
let unto him during the terme, §c. although the lessee never the
ion thereof in the life of the lessor, by force of the same lease, §c.

And the diversitie betweene the case of a grant of a remt charge (1)
[aforesaid, and this case, is this. For in the grant of a rent charge by] a
j;yntenant, §c. the tenements remaine alwayes as they were before, without
this, that any hath any right to have any parcell of the tenements but they
themselves, and the tenements are in the same plight as they were before
the charge, §c. Butwhere a lease is made b{ea _joyntenant to another for
terme of yeares, §c. presently by force of the lease the lessee hath right in
the same land, (videlicet) of all that which to the lessor belongeth, and to
have this by force of the same lease during his terme (2). And this is the
diversitie (3). '

“ Y force of the same lease, &c.”
UJ Vide Sect. y this &c. is implyed, [ /] that where our author speak-
286.& 660.  eth of joyntenants seised in fee, that so it i if two be seised
&Ds‘“' % for life, and one make a lease to begin presently or
g Dyer, 187, "‘;.) 8 in futuro, and dieth, this lease shall binde the sur- 186]
[g] 11 H. 4. go. Vivor, as it hath been adjudged (4)- [gga _nd if one b.
14 H. 8, 6. joyntenant grant vesturam terree or herbagium terree,
17HE- 4-6.2.  for yeares, and dieth, this shall binde the survivor ; for such a
9i1%55%  lessee hath right in theland. Soit is if two joyntenants be of
14 H.7.4. 8 water, and the one granteth the several pischary.
18 E. 3. Execotion, 56. 11 El. Dy. 285. Plow. Com. 160.a. Temps. E. 1.
Ass. 423. 20 H.6.4. 7H.7.13. 10 H.7.24. (Ante 4. b.)
« The one letteth.” If two joyntenants be of an advowson,
[A] 6 E. 3. and [A] the one presenteth to the church, and his clerke is
?lsé.ss- 58, admitted and instituted, this in respect of the grivity shall
3 9% 21 not put the other out of possession (5); but if that joyn-
17 E. 3. 37.b. . PO A
23 E. 3. 9. tenant that presenteth dieth, it shall serve for a title in a guare
3 % 3. ;6. tmpedit brought by the survivor (6). But yet if one joyntenant
. 4 54.
" 15 E. 8. Dar. Presentment, 11. 10 E.4.94. 1H.%7.1.b. 2R.3. Quar. Imp. 103,
%El. Dy. 259. 36 H. 8. Br. Present. 27 H.8.fo.11. 5§ H.7.8. 6E. 4.10.b,
oct. & Stud. 116. 34 H.6. 40. 20 E. 3. Quar. Imp. 63. F.N.B.34.V.
(.Q Ro. Abr. 355.) or

(12) See ante 147. b.

(1) The following words between brackets not in L. & M. nor Roh.

(2) life instead of terme in L. & M. & Roh.

(3) &c. in L. & M. & Roh.

(4) Seeacc. Cro. Jam. g1. & 2 Brownl. 175.

(5) See post. 243. a. 249. a.

(6) Acc. more fully, 2 Inst. 365. According to F. N. B. 34. the law is the
same between coparceners, which agrees with lord Coke’s doctrine about them
in 2 Inst. 365. and post. 243. 8. See further the case of usurpation of a rightf

Y [
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eor tenant in common present, or if they ‘rres'ent severally, the
ordinary may either admit or refuse to admit such a presentee,
unlesse they joyn in presentation, and after the sixe moneths he
may in that case present by lapse (7).

But if two or more coparceners be, [:] and they cannot agree ‘[i] Bract. li. 4. FAnelrne

to present, the eldest shall present ; and if her sister doth dis- ful.238.245 247

turbe her, she shall have a quare in:lpedit against her; and so Brit. fol. 223., 21 g4 4

shall the issue and the assignee of the eldest, and yet he is #3E: r
tenant in common with the youngest (8). And in the same 8 E. g,
manner the tenant by the curtesie of the eldest shall present. Quar. Imp.176.
But if there be foure coparceners, and the eldest and the 38H 6.9.
second present, and the other two present joyntly or severally, ;9;.;'53‘1'2' so.
the ordinary may refuse themall ; for the eldest did not present } N 'B. g4 V.’

alone, but she and one other of her sisters. But now let us (Plowd. 332 b.

returne to Littleton (9). :lsgaé:- 135, b
2 Ro.Abr.346. F.N.B.33.E. Ante166.b. Post.243. 8. & Sect. 299.)
k 87] v Sect. 290,

A LS O, joyntenants(if they will ) may make partition between them,
“~ and the partition is good enough ; but they shall not be compelled to
do this by the law ; but if they will make partition of their own will and
agreement, the partition shall stand in force. '

“ AFAY make partition.” But this partition must be [k] by (Post. 198.b.)
: M deed, as ph:t.h been said befor? But joyntenan[ts] fo}l" (] Vide Sect.

yeares may [/] make partition without deed. zgg;ﬁ'& .
“ They shall not be compelled.” This is true regularly ; but [l']}ih%:l. -F.)

by the custome of some cities and boroughs, one joyntenant or Dyyer, 350.

tenant in common may compell his companion, by writ of par- F.N.B. 6a. b.

tition grounded upon the custome, to make partition (1). But

since Littleton wrote jointenants and tenants in common gene-

rally are compellable to make partition by writ framed u

the statutes [m] of 31 & 32 H. 8. as before hath been said (2). m] 31 H.8.c.1.
32 H. 8.cap. 32. Vide Sect. 264. 247. 259t. Mich. 16 & 17 El. 1. 340. inter
Harris & Eden, adjudge. acc. 18 El Dy. 350. b. Vide before in the Chapter of
Partition, many bookes cited concerning this matter. (Ante 175. a. Sect. 250. Mo. 29.
Dy.350. Ante'167. b.) 3 E.3.48.’ F.%‘J. B.g. B. 7Ass.10. 7 E.3.29. 10 Ass. 17,
10 E. 3. 40.43. 12 Ass. 15.17. 13 E. 3. Judgement, 103. 20 E. 3. Ass. 63,

28 Ass. 35. 23 Ass. 10. 7H.6.4. 19H. 6. 45. 3E.4. 10, Vide Sect.247.
Brit. fo. 113. lib. 6. fo. 12 & 13. Morrice’s case. And

of presenting, ante 149. a. See also the case of attornment to one of two
jointenants, post. Sect. 566. Add 5 Co. 97. b.—[Note 70.]
(7) See 5 H. 7. 8. a. Burn. Eccl. L. tit. 4dvowson, W ats. Compl. Incumb. c.8.
(8) See my note on this subject ante 166. b. Hob. 119. Dy. 55. a.

(9) See further on presentation where more than one have an interest in /4 £,

an advowson, 2 Gibs. Cod. 1st ed. 804. ante 17.b. 18. a. 17 Vin. Abr, 335.
Mallory’s Quare Impedit, 71 to 75.

(1) For instances of such custom, see for London, F. N. B. 63. B. and for
gavelkind land, ante Sect. 265. and Robins on Gavelk. 108.

(3) Ante 169. a.—In a Coke upon Littleton I have, there is the following

note
® It should be Sect. 250, asit seems,  See the note below.

+ Probably Sect. 250, and the Comment thereon, were intended to be referred to ; for
Sect. 259 treats of the period when infunts are said to attuin their full uge, and is quitc
irrelevant to the subject of partition.

¥4
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And albeit they be now compellable to make partition, yet
seeing they are compellable by writ, they must pursue the sta-
tutes, and cannot make partition by parol, for that remaines
at the common law. And by Littleton’s authoritie herein it
seemeth to me, that if one joyntenant or tenant in common
disseise another, and the disseisee bring his assise for the moytie,
that in this case, though the plaintife prayeth it, yet no judge-
ment shall be given to hold in severaltie, for then at the common
law there might have beene by compulsion of law a partition
between i:lyntenants and tenants in common, and by rule of

law the plaintife must have judgement according to his pleint

-~ or demand. .
[»]39E.3. If two joyntenants be [n] of land with wamg:iy, and they
tit. Garr. make partition by writing, the warrantie is destroyed; but.if they

make partition by writ of partition upon the statute, the warran-
tie remaines, because they are compellable thereunto (3).

Sect. 291.

A LSO, if a joynt estate be made of land to a husband and wife and

to a third person, in this case the husband and wife have in law in
their right but the moity, (4) [and the third person shall have as much as
the husband and wife, viz. the other moity, §c.) And the cause is, for
that the husband and wife are but one person in law, and are in like case
as if an estate be made to two jointenunts, where the one hath by force of
the joynture the one moity in law, and the other, the other moity, &c.(1).
In the same manner it is where an estate is made to the husband and wife
and tg two other men, in this case the husband and wife have but the third

part, and the ather two men the other two parts, §c. causi qués suprh.

MORE shall be said of the matter touching - jointenancy, in the
: Chapter of Tenants in Common, and Tenant by Elegit, and Tenant
by Statute Merchant. ' : .

(Post. 2gg.b.  “ THE husband and wife have in law in their right but the
85t 8. moity, &c.” William Ocle and Joane his wife (0] purchased
. .‘.’.‘2«?3 s lands to them two and their heires; after William Ocle was at-
Eol‘:.lizht;r%;geg: gsgomgu é-:ge, f;.l;p. in Thesaur, (Post. 326. a.

tainted

note on the extent of the statutes of 31 and 32 H. 8. « Adjudged by St. John
*¢ chief justice, and Windham and Archer justices, Hilary 1659 in the common
% bench, in the cause between Major and the lord Coventry, that a tenant by
¢ elegit may have a writ of partition by the statute of 32 H. 8, and it is within
“ the meaning thereof.” This is followed with a reference to Cro. Cha. 44.
where it is said that the statute doth not extend to copyholds.—[ Note 71.]
" (3) Acc. ante 165.a. and b. as to parceners, because they are compellable
to make partition at common law. See the case of aid between parceners
after partition, ante 174. a. and b.

(4) The words following between brackets not in L. and M. or Roh.

(1) No §c.in L. and M. or Roh.
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tainted of high treason for the murther of the king’s father, E.2, F.N.B. 194.
and was executed ; Joan his wife survived him; E. 3. granted C'.!'l"- Co. ga.
the lands to Stephen de Bitterly and his heires ; Jokn Hawkins :T. 'Rm&;;
the heire of the said Joan in'a petition to the king discloseth Com. Dig. -
this whole matter, and upon a scire facias against the Baron & Feme,
187] patentee hath judgement to recover the 3~ lands, for 1 Ro. Abr. 271.
b the reason here yielded by our author.
: But if an estate be made to 4 man and a womanand Vide Sect. 665.
their heires before marriage, and after they marry, the husband
and wife have moities between them, which is implyed in these
words of our author, husband and wife (2).

 But one person in law.” Bracton saith, [ p] vir et uzor sunt P)] Bracton,
ib. 5. fol. 416.

Zuc::i unica persona, quia caro una et sanguis unus (3). It hath &
n said, that if a reversion be granted to a man and a woman 73 -9 5.

and their heires, and before attornment they entermarrie, and [y, 4, fol. 68.
then attornment is made, that the husband and wife shall have Toker’s case.
no moieties in this case (4), no more than if a charter of feoff- Pl. Com. 483. -
ment be made to a man and a woman, with a letter of atturnie Nichol's case.
to make livery, they entermarry, and then livery is made secun-
dum formam chartee, in which case it is said that they have no
moities. But certain it is, that if a feoffment were made
before the statute of 27 H. 8. of uses to the use of a man [¢] B] 4 Marie,
and a woman, and their heirs, and they entermarry, and then {;"',‘49-
the stdtute is made, if the husband alien it is good for a moity ; %y er 132
_for the statute executes the possession according to such quali- g9 8.
tie, manner, forme, and condition, as they had in the use, so Dyer, 33.
as though it vest during the coverture, yet the act of parlia-
ment executes severall moieties in them, seeing they had
several moities in the use (5).
If an estate be made to a villeine and his wife [7] being free, [r] 40 Ass.p. 7-
and to their heires, albeit they have severall capacities, viz. the
villeine to purchase for the benefit of the lord, and the wife for
her owne, yet if the lord of the villeine enter, and the wife sur-
viveth her husband, she shall injoy the whole land, because there
be no moities between them.
A man makes a lease to 4. and to a baron and feme, viz. to
A. for life, to the hnsband in taile, and to the feme for yeares,
in this case it is said, that each of them hath a third part in
fes; of the severaltie of their estates.
f a feoffment be made to a man and a woman and their heires
with warrantie, [s] and they entermarrie, and after are im- R]Pl.Com.wa.
leaded and vouch and recover in value, moities shall not be Nichol’s case.
tween them ; for though they were sole when the warrantie
was made, notwithstanding at the time when they recovered
and had execution they were husband and wife, in which time
they cannot take by moieties. Albeit

(2) See acc. as to this difference between a joint estate to husband and
wife before marriage and one afier, Calthrope’s Read. on Copyh. g3. F. N. B.-
194. B. See further case of Butler and Baker, 3 Co. the case of M
More, ante, 133. a. the case of 4 Ass. 4. cited in 1 Ro. Abr. 271. and the
case of Ward and Walthew, Yelv. 101. :

(3) See ante 112. a. where the same passage from Bracton is cited.

(4) See acc. post. 310. a. and there the doctrine is more positivelj' expressed.
See further the case of a lease for life to baron and feme, and afterwards
Confirmation, post. 2g99. b.

(5) See Dy. 200. a.
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10H. 7. 90,

tJ 1 E. 3

ui in vita, 9.
16 E. 3. ibid,
36 E. 3. ib. 20.
35 Ass. pl. 1.
31 H.6.tit. Ent,
congeable, 54.
,;ﬁ 6. 45.
F.N.B.1g3.K.

Albeit baron and feme (as Littleton here saith) be one person:
in law, 8o as neither of them can give any estate or interest to
the other (6), yet if a charter of feoffment be made to the wife,
the husband as atturney to the feoffor may make liverie to the
wife (7); and so a feme covert, that hath power to sell land by
will, may sell the same to her husband, because they are but
instruments for others, and the state passeth from the feoffor
or devisor.

If a husband, wife, and a third person purchase lands to them
and their heires, (£) and the husband before the statuteof 32 H. 8.
cap. 1, had aliened the whole land to a stranger in fee, and died,

! € 188.
tenant should have had the whole right by survivor (1), |
for that they might have joined in a wnit of right (2), i
and the discontinuance should not have barred the entrie of the
survivor, for that he claymed not under the discontinuance, but
by the title paramount above the same by the first feoffement (3),

which is worthie of observation. But if the husband had made
a feoffment in fee but of the moity, and he and his wife had

- the wife and the other joyntenant were joyntenants of

the right, and if the wife 3~ had died, the other joyn-

dyed, their moity should not have survived to the other.

Vide Scct. go2.
(Post. 327. b.)

® Vide the sta-
tuteof 32 H.8.9.
It is no discon-
tinuance at this
day.

g]Pl.Conu 19.
ratchbridge's
case.

And for the better understanding of this diversity divers
things are worthy of observation,

First, that a right of action and a right of entrie may stand
in joynture ; for at the common law the alienation of the hus-
band was a discontinuance to the wife of the one moity, and a
disseisin of the other, so as after the death of the husband, the
wife hath a right of action to the one moity, and -the other
joyntenant a right of entrie into the other, but they are join-

_ tenants of the right, because they may joyne in a writ of right.

Secondly, that a right of action or a bare right of entrie
cannot stand in joynture with a freehold or inheritance in pos-
session, and therefore if the husband make a feoffment of the
moitie, this was a discontinuance of that moity, ¢ and the other
jointenant remained in possession of the freehold and inherit.
ance ‘of the other moity, which for the time was a severance
of the jointure (4); and so are all the books, which seemed to
varie amongst themselves, clearly reconciled.

If two joyntenants be of a rent, and the one of them disseise
the tenant of the land, [u] this is a severance of the joynture for a
time; for the moitie of the rent is suspended by unitie of posses~
sion (5), and therefore cannot stand in joynture with the other
moitie in possession. And this is to be observed, that there shall
never be any survivor, unless the thing be in joynture at the in-
stant of the death of him that first dyeth (6): for the rule is, nihil
de re accrescit ei, qui nihil in re quando jus accresceret habet.

Also if a man demiseth lands to two, to have and to hold to
the one for life, and the other for yeares, they are no joyn-

tenants ;

(6) Acc. ante 113. a. and observe note 6, there.
(7) Acc. ante 52. a.

(1) Acc. 3 Ro. Abr. 88.D. pl. 3.

(3) See post. 337. a.

(3) See post. 364 b. and ante 183. a.

(4) Acc. post. 337. b.

(5) See ante 148. b.

©) Acc. post. 193. &, | ,
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tenants ; for a state of freehold cannot stand in joynture with 46 E. 3.1,
a terme for yeares: and a reversion upon a freehold cannot 9% 45.
stand in joynture with a freehold and inheritance in possession, 373_ + 10,

as shall be said in the next Chapter (7). Neither can a seisin T

in_the right of a politique capacity stand in jointure with &

seisin in a natural capacity, as shall be said hereafter (8).

If two femes be joyntly seised, and they take barons, and
the barons joyne in an alienation and dye, the wives are joyn-
tenants of the right, and may joyne in a writ of right; and

et they may have severall writs of cui in vild at their election;

t when they have recovered in those severall writs, they
shall be joyntenants againe. = But if the barons had aliened
severally, this had been a severance of the joynture fur a time,
for the reason abovesaid.

If two joyntenants, the one for life, and the other in fee, lose
by default, the one shall have a writ of right, and the other a
qudd ei deforceat ; and yet when they have severally recovered,
they s be joyntenants againe (9). So it is if two joyn-
tenants be disseised, and an assise is brought, and the one is
summoned and severed, and the other recover the moitie, and
after another assise is brought, and he that recovereth * is
summoned and severed, and the other recover, albeit they
severally recover, yet they are joyntenants againe (10).

And in all cases where the joyntenants pursue one joynt vide Lit. cap.
remedy, and the one is summoned and severed and the other Remitter, the
recover, he that is summoned and severed shall enter with last case.
him; but where their remedies be severall, there the one shall - g?ﬁ" gcf;b')
not enter with the other, till both have recovered: and the 4, . 6. it.
same law is of coparceners. If lands [w] be demised for life, Entrecongeable.
the remainder to the right heires of I. S. and of I. N. I. S. 46 E.3.31.

b.
hath issue and dieth, and after Z. N. hath issue and dieth, the 3 E:4.10. ¢4am)//fo

issues are not joyntenants, because the one moity vested at fz,]n,'f i;?‘a_ 29.

one time, and the other moity vested at another time (11). ;8E. 3. a8.
And yet in some cases there may be joyntenants, and yet the 38 E. 3.
estate may vest in them at severall times: (CroJam.259.)

If & man [z] make a feoffement in fee to the use of himselfe gf] 17 EL. Dyer.
and of such wife as he should afterwards marrie, for terme of ‘I';“;"‘“:( 'lgl)
their lives, and after he taketh wife, they are joyntenants, and '~ > 3t
yet they come to their estates at severall times (13).

® « recovereth” scems to be here inserted for recovered. See Mr. Ritso's Intr. p. 118,

And

(7) Post. Sect. 303. near the end.

(8) Post. Sect. 297.

(9) See . 214~ a. and Bro. Abr. Jointenants, 6.

(10) A like case of parceners is stated before, and resolved in the same
way. Ante 164.8. See further 19 H. 6. 45. b.

(11) For other cases where joint words are construed to operate severally
for the like reason, see the arguments in Mr. JusticeWindham’s case, 5 Co. 7.a.
. (12) It is in Dy. 339.b. pl. 48. but without any name. It is also much at
large in 3 Leon. 14.

(13) See contraas to an estate at common law, the case of a gift to one and
his children, ante 9. a. The reason of the difference is, that in the case of the
use the estate is vested and settled in the feoffees till the future use comes into
esse. See further as to this difference and the reason of it, 1 Co. 100. b. 101. a.
and Dy. 274. b.—[Note 732.]

7
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" And so it is if I disseise one to the use of two, and the one
agrees: at one time, and the other at another, yet they are
joyntenants. .

In this Section are three &c. The first and second are at
large explained before ; the last is intended where more parties
take than three.

v Crap. 4. [138]

(Noy,13)  Of Tenants in Common.  Sect. 292.

TEN ANTS in Common are they, which have lands or tenements in
Jee simple, fee taile, or £so'r terme of life, §c. and they have such lands
or tenements by severall titles, and not by a joynt title, and none of them
know of this his severall, but they ought by the law to occupie these lands
or tenements in common, and pro indiviso to take the profits in common.
And because they come to such lands or tenements by severall titles, and
not by one joynt title, and their occupation and possession shall be by law
between them in common, they are called tenants in common. As if a man
iffeoffe two joyntenants in fee, and the one of them alien that which to him
belongeth to another in fee, now the alienee and the other jointenant are
- tenants in common, because they are in such tenements by severall titles,
Jor the alienee commeth to the moytie by the feoffement of one of the joyn-
tenants, and the other joyntenant hath the other moitie by force of the first
Jeoffement made to him and to his companion, §c.(1). And so they are
in by severall titles, that is to say, by severall feoffments, §c.(2)

Fleta, lib. 3. JLITTLETON having spoken of parceners, which are
cap- 4 onely by descent, and of joyntenants, which are onely by
purchase and by joint title, speaketh now of tenants in common,
which may be {y three meanes, viz. by purchase, by descent,
or by prescription, as hereafter in this Chapter shall appeare (3).

B« 0;"{br term of life, &c.” Here &c. implyeth ['] 8Q;
pur terme d auter vie, or for tearm of yeares, or for a

any other fixed estate in the land. T
And here it appeareth, that the essential difference between
joyntenants and tenants in common is, that joyntenants have the
iands by one joint title and in one right (1)1, and tenants in com-
: mon by severall titles, or by one title and by severall rights;
Vide Sect. ag6. which is the reason, that joyntenants have one joint freehold, and
' tenants in common have severall freeholds. Onely this propertie
is

(1) No &c. in L. and M. or Roh.

(3) No &c. in L. and M. or Roh.
. (3) See Sect. 310. which gives an instance of tenancy in common by
prescription.

(1) 1 See post. 299. b. the first line.
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is common to them both, viz. that their occupation is individed,
and neither of them knoweth his part in severall.

The example that Littleton putteth in this Section is per-
spicuous, and needeth no explication.

Ant, 1, b.
Sect. 293. )
A N D it is to be understood, that when it is said in any booke that a
man is seised in fee, without more saying, it shall be intended in fee
simple; for it shall not be intended by this word (in fee) that a man is
seised in fee tayle, unlesse there be added to it this addition, fee tayle, & c.

"THIS is evident, and secundum ezcellentiam it shall be taken Vide devant, .

for the highest and best fee, and that is fee simple. ( Al:t9793 a)

| Addition, fee tayle, &c.”" Here is implyed a maxime in law,
viz. that additio probat minoritatem, as it is vulgarly said, the
:younger son giveth the difference (2).

Sect. 204.

LSO, if three joyntenants be, and one of them alien that which t;.
him belongeth to another man in fee, in this case the'alienee is tenant
in common with the other two joyntenants: but yet the other two joyn-

tenants are seised of the two parts which remain (8) joyntly (5), and qf
these two parts the survivor between them two holdeth ]‘)che, &e. (4).

"THIS needeth no explication, onely. the &c. in the end of
this Section implyeth, that the same law is where there be
more joyntenants than three.

[129] > Sect. 205.

A LSO, if there be two joyntenants in fee, and the one giveth that to
him belongeth to another in tayle, (1) [and the other giveth that to
him belongs to another in taile,] the donees are tenants in common, & c.

.THE 4ec. in the end of this Section iml;lyeth, that so it is Vide Sect. 3oo.
when a lease for life or pur auter vie 18 made, for in that -
case also the lessees are tenants in common.

Sect.

(3) The difference of arms is meant. See more particularly as to this
ant. 140. b,

(3) which remain not in L. and M. or Roh.

(4) No &c. in L. and M. or Roh.

(5) See Sect. 3o4 & 313.

(1) The words between brackets not in L. and M. or Roh.



189.b.190.a.] Of Tenants in Common. L.3.C.4.S.296.

Sect. 296.

B UT if lands be given to two men, and to the heires of their two bodics
begotten, the donees have a joynt estate for tearme of their lives; and
if each of them hath issue and dye, their issues shall hold in common, §c.
ut if lands be given to two abbots, as to the abbot of Westminster and to
the abbot of St. Albans, to have and to hold to them and to their successors,
in this case they have presently at the begimci%an estate in common,
and not a joynt estate. And the reason is, for that every abbot or other
soveraigne of a house of religion, before that he was made abbot or
soveraign, &'c. was but as a dead person in law, and when he is made
abbot (2), he is as a man personab£ in law onely to purchase and have
lands or tenements or other things to the use of his house, and not to
his own pr use, as another secular man may, and therefore at the
beginning of their purchase they are tenants in common ; and if one of
them die, the abbot which surviveth shall not have the whole by survivor,
but the successor of the abbot which is dead shall hold the moity in
common with the abbot that surviveth, §c.

“ [ F lands be given to two men, &c.” Of this sufficient hath
{.] Sect. 285. . been spoken in the Chapter [a] of Joyntenants.

Ant. 183, u.
) “ But if lands be given to two abbots, &c.” In this case of the
(s Saund.g19.) two abbots in respect of their several capacities, albeit the
%] &H- 7.9-b. words be joynt, yet the law [4] doth adjudge them to be

3H. 771:-" b severally seised (3).

10 E. 4.16.b. sH.7.35. 18 E.g.27. 49E. 3.25.b. (2 Ro. Abr. g1. 2 Saund. 319.)

Vide Sect.900.  The §c. in the end of this Section implyeth, that so it is, if any
Efi]:‘." Z 45 [c] body politique or corporate, be they regular as dead persons
8:97->  inlaw (whereof our author here speaketh) or secular: as
if 15~ lands be given to two bishops, to have and to hold [190.
to them two and their successours : albeit the bishops } g .
were never any dead persons in law, but always of
itie to take, yet seeing they take this purchase in their
politique capacitie, as bishops, they are presently tenants in com-
mon, because they are seised in severall rights, for the one bishop
is seised in the right of his bishoprick of the one moitie, and dtlhe
other

(2) &ec. in L. and M. and Roh.

(3) Here joint words are construed to make several estates in of the
several capacities of the donees. In a former part vesting at several times makes
joint words to operate severally. Ant. 88. a.* and ﬁr. justice Wyndham’s
case, 5 Co. 7.a. there cited in a note. A few passages farther, lord Coke
gives an instance of joint words pMiﬁ two entire things to two grantees in
consequence of the secveral quality of the things granted. Post 1go. the case
of a corody. See further as to the effect from several capacities in the
grantees, post. 191. b. and ant. 183. b. near the end.—{Note 73.]

® Wyndham’s case is cited in note 11. of 188. a. which is, probably, the part meant to be

referred to, as fol. 88. a. being upon guardianship in socage, is quite irrelevant to the subject
of jointenants, ) A ‘ _
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other is seised in the right of his bishoprick of the other moitie,

and so by severall titles and in severall capacities, whereas joyn-

tenants ought to have it in one and the same right and capa-

citie, and by one and the same joynt title. The like law is, if

lands be given to two parsons and their successors or to any (5 Co. 8. a.

other such like ecclesiasticall bodies politique or incorporate, justice Wynd-

as hath been said. ham’s case.)
If a corodie be granted to two men and their heires, in this

case, because the corodie is incertaine and cannot be severed, it

shall amount to a severall grant to each of them one corodie ;

for the persons be severall, and the corodie is personall (1).

Sect.. 207.

A LS O,Idz:f lands be given to an abbot and a secular man, to have and
to hold to them, viz. to the abbot and his successors, and to the
secular man to him and to his heires, they have an estate in common,
causi quéi supré.

AND soit s, if lands be given to the parson of Dale and to P.N.B. 59.1.°
a lay man, to have and to hold to them, that is to say, to the 16E. 3. Joindre
parson and his successors, and to the lay man and his heires, J¢ '::L““’;fz
they are presently tenants in common for the causes abovesaid. g R 3 16, -
So of a bishop, &c. Et sic de similibus. 7H.7. 9.
. 13H.8.14. (5Co.8)
If lands be given to the king and to a subject, to have and to PI. Com. in seig.
hold to them and to their heires, yet they are tenants in common, Barkley’s case.
and not joyntenants; for the king is not seised in his naturall
capacitie, but in his royall and politique capacitie, in jure corone, (Ant.16.a.)
which cannot stand in joynture with the seisin of the subject in
his naturall capacitie. So likewise if there be two joyntenants,
and the crowne descend to one of them, the joynture is severedli
an

(1) Lord Coke cites no authority for this. But in 8 E. 4. 17. there isa
case which tends to confirm and explain his doctrine as to a corody not
being grantable to more than one. The case arose on grant of a corody by
Hen. 0. to two and the longer liver, where one was dead, the question being,
whether during the life of the survivor this was sufficient to justify the prior of
Friswith, on whom the corody was chargeable, in refusing a new grantee sent
by Edward the fourth. Upon this case NELE serjeant argued for the king,
that a corody which is for one man cannot be given to two, for two'men cannot
have the masntenance of one man ; and thence he infe that the grant to
the two was void. But the judges distinguished ; for they all said, that if the
corody be to have certain bread and certain service, this may be granted to twenty
men, &c. as to have 20 breads or 6 gallons of ale, &c. but that a corody to st
every day in the hall of the prior and to be served as the men of the prior are,
this cannot be granted to many, for every one of them would have as much as one
had heretofore, which would not be reason, &c.—1 was carried to this case in the
year-book of E. 4. by a reference in Fitzherbert's Natura Brevium, which in
the commentary on the writs de corrodio habendo et de annud pensione contains
Nreat variety of learning on this antiquated subject. See F.N.-B.230. Fam

ote 74-)



190.a.190.b.]Of Tenants in Common. L.3.C.4.8.298-99.

and they are become tenants in common. But if lands be given
to A. de B. bishop of N. and to a secular man, to have and to
hold to them two and to their heires, in this case they are
‘joyntenants; for each of them take the lands in their naturall
: citie.
(Post. 310. b. If 1ands be given to Jokn bishop of Norwich and his successors
2 Ro. Abr. 91.) and to John Overall doctor of divinity and his heires, being one
[d] 13 H.8.14. and the same person, he is tenant in common [d] with himselfe.
oH But our author’s rules do not hold in chattels reals or personals;
45E.3.25.  for if a lease for yeares be made or a ward granted to an abbot
and a secular man, or to a bishop and a secular man, or if goods

be granted to them, they are joyntenants, because they take not
in their politique capacity (2{

o

> Sect. 298. (1) [1.20]

* A LSO, if lands be given to two to have and to hold, scil. the one
moity to the one and to his heires, and the other moity to the other
and to his keires, they are tenants in common.

(Cro.Cba.75. = AND the reason is, because they have severall freeholds and
Agt.183.8.b) £ an occupation pro indiviso.

" Here is to be observed, that the hAabendum doth sever the
(2 Ro. Abr. 89, premises that primd facie seemed to be joynt; for an expresse
90.Ant.183.b.) estate controlls an implyed estate as hath been said.

. Sect. 299.
A LS O, if aman seised of certaine lands infeoffe another of the moitie,
of the same land without any speech of assignement or limitation of
the same moity in severaltic at the time of the feoffment, then the feoffee
and the feoffor shall hold their parts of the land 1n common (2) +t.

AND

(2) In a former part lord Coke explains the reason of this to be, that no
chattel can go in succession in the case of a sole corporation, no more than
8 lease for years to one and his heirs can go to heirs. Ant. 46.b. But there
are exceptions to this rule. The king is mentioned as one by lord Coke,
ant. go.a. Another is, where there is a special custom, as the care * of the
chamberlain of London, for orphanage monies. Fulwood’s case, 4 Co. 65. a.
to which add Arundel’s case, l-{-)l()b. 4. and ant. fo. . a. note 1, there, go. a.
and the case of a bond to a lay person and an abbot in F. N. B. 120. B.—
[Note 75.] ,

(1) In L. & M. and Roh. this Section is placed immediately after Sect. 3co.

(2) t Brooke in his Abridgment, title Feoffements de Terres, pl. 75. cites this
Section of Littleton, and in support of it refers to various cases in Fitz-
herbert’s Abridgment. See further Bro. Nouv. Cas. 154. 124, 6 Co. 1. and
Dy. 187.a. pl. 5.

. “care"mmtobe'hmmmdfofwc.
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AND the like law is, if the feoffment be made of a third part 11 Ass. pl. 16.
or a fourth part, &c. And if there be an advowson appen- 45 E-3. 13.
dant, they are also tenants in common of the advowson (3). And 44 Ass- 11
albeit it is said, that such a feoffment of a moitie or third part, 21 E. 4. 23. b.
&c. is not good without writing, for that (as they say) & man
cannot create an uncertaine estate in land by parol ; yet is the
law clear, that such a feoffment is good by parol without writ-
ing, and such an uncertaine estate shall passe by livery, and so
it appeareth in our bookes.
If a verdict finde, that a man hath duas partes maneris, &c. in
tres partes divisas, this shall not be intended to be in common; but "FF‘ 4 9”':'
if the verdict bein tres partes dividendas, then it seemeth that they '?m'?,' b?, 7
are tenants in common by the intendment of the verdict (4). Feoffinents,115..
But if a man be seised of a mannor whereunto an advowson 34 E. 1. Quar.
is appendant, and maketh a feoffment of three acres parcell of ""‘E‘." Y .
the mannor together with the advowson to two, to have and to ;: EI;. gera -
hold the one moity together with the moitie of the advowson Feoffments,116.
to the one and his heires, and the other moity together with the 6E. 3. 50.
other moity of the advowson to the other and his heires, this 39 E.3. 38.
cannot be good without deed; for the feoffor cannot annex the 9 %3 15 -
advowson to these three acres, and disannex it from the rest of g

; 18E. 3. 43.
the mannor, without deed (5). 43 E. 3. 6.
33 H.6. 5.a. (Post. 333.b. Cro. Cha.473. Cro. Jam.15.) 23 Ass. 8.
Sect. '

(3) See post. 307. a :

(4) In a case in the king’s bench during lord Holt's time, the question was,
how the surrender of a copyhold to the use of three sons and two daughters
equally to be divided and their respective heirs ought to be construed ; and this
passage of the Coke upon Littleton was much relied upon by two of the judges
as an authority to show, that the words equally to be divided imply a tenan
in common. But lord Holt, who was for a jointenancy, observed, that no suc
matter appears in the case of 21 E. 4, here cited by lord Coke in the margin as
his authority, and that he was not positive therein, but only wrote it as his con-
jecture. 1 ¥’ ‘Wms. 19, in the case of Fisher v. Wigg, which is also reported in
Salk. 391. Com. 88.92. 12 Mod. 296. and 1 L. Raym. 622. In the two latter
books and in P. Williams this case is reported very much at large ; and as the
arguments on each side are very elaborate, it is an authority fit to be resorted
to, wherever the doubt is, whether there shall be a tenancy in common or join-
tenancy. See also the case of the earl of Anglesea v. Ram, in Dom. Proc. Sept.
1727. Barker r. Gyles, 2 P. W. 280. and 3 Bro. P. C. 297. Hall ». Digby and
others, 4 Bro. P. C. 224. Hawes 1. Hawes, 1 Wils. 165, and Gaskin v. Gaskin,
M. 18 G. 3. B.R. in Mr. Henry Cowper’s Rep. just published. In this last
case the word equally was deemed sufficient to create a tenancy in common in
awill; and lorg Mansfield declared the opinion of the two judges who differed
from Holt to be the better and more liberal one; and Mr. justice Aston noticed,
that equally to be divided had been adjudged a tesfhncy in common even in
a deed. I am happy in having this early opportunity of citing a collection of
Reports, which promisés 80 much new and useful information to the Profession.
See further as to the words sufficient to make a tenancy in common, particu-
larly the cases in equity on the subject, 2 Com. Dig. 175. and Continuation *
to the same work, 201. 2 Bro. C. C. 233.— [ Note 76.] .

As to tenancy in common or jointenancy of personal estate, more particu-
larly see 1 Atk. 495. 2 Bro. C. C. 220. 6 Joddrell's MS. R. 169. 3 Bro."
C.C. 215. 324. 3 Ves. 628. 1 Taun. 234.

(5) Besides the references in the margin, see Dy. 48. b. pl. 3. and Dod-
ridge on Advowsons, 30.

® In the editious subsequent to that cited by Mr. Hargrave the * Continuation” here
vmbﬁu is incorporated into the original work.
4 QL. 0]
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Sect. 300.

A N D it is to be understood, that in the same manner as is aforesaid
of tenants in common, of lands or tenements in fee

simple, or in fee taile, in the same vy manner may it be 191.

of tenants for terme of life. As if two joyntenants be in .

ee, and the one letteth to one man that which to him be- ~Ses Nors!

longeth for terme %f life, and the other joyntenant letteth

that which to him belongeth to another for terme of life, §c. the said two

lessees are tenants in common for their lives, §c.

Vide Sect. 295, where this is sufficiently explained before.

[| 91. a.] [At this page Mr. BUTLER’s Notes commence.]

IN the concluding paragraph of the preface to the 13th edition of this work,
the present Editor requested the attention ot the public, to the circumstances,
under which he engaged in it: with a renewal of the same request, he now
presents the Reader with the following Attempt to complete Mr. Hargrave's
Annotation on Feuds, at the beginning of the Second lfook. In doing this,
he will endeavour,

1. To give a succinct account of the different nations, by whom they
were established :

II. A succinct account of their nature, and particularly of those peculiar
marks and qualities, which distinguish them from otf‘:yer laws :

1I1. Some account of the principal written documents, which are the
sources, from which the learning respecting them is derived :

1V. Some account of the principal events, in the early history of the
feuds of foreign countries:

V. Some account of the States-General, Parliaments and Nobility of the
nations on the Continent, in which the feudal policy has been esta-
blished ; and of the difference between the Parliament and Nobility of
those nations, and the Parliament and Nobility of England :

VI. And an historical view of the revolutions of the feud in England.

But, as his researches are intended merely by way of supplemental anno-
tation on Littleton, and, as the work of that author treats of real property
only, his observations will be Frincipally directed, through every branch of
his inquiry, to the influence of the feudal law on that species of property.
But this, he means, should be particularly the case, when he treats of the
feudal jurisprudence of England. Under that head he will offer some general
observations.

(18t,) On the time witen feuds may be supposed to have been first esta-
blished in England ; '(zdly,) On the fruits and incidents of the feudal tenure;
and, (3dly,) On the feudal polity of this country, with respect to the inhe-
ritance and alienation of land : {‘nder this head he will attempt to state the
principal points of difference between the Roman and Feudal Jurisprudence,
1n the articles of heirship. (4thly,) The order of succession, and, (5thly,) the
absolute and unqualified property of the subject of the civil law, and the limited
and qualified property og the feudal tenant, in their respective possessions.
(6thly,) He will then attempt to show the means, by which some of the
gneral restraints upon the alienation of real property, introduced by the

ud, have been removed. (7thly,) He will treat of entails. (8thly,) He will
endeavour to show the means by which the restraints created by entails were
eluded or removed. Having thus treated of that species of alienation, wl:liph.

L elng
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being the act of the party himself, is termed voluntary alienation : (gthly), He
will afterwards treat of that species of alienation, which being forced on the
party, is termed involuntary. Under this head he will briefly consider the
attachment of lands for debt; first, in regard to its effect upon them, while
they continue in the possession of the party himself; then, in regard to its
effect upon them, when in the possession of the heir or devisee ; and afterwards,
in rﬁfnrd to the prerogative remedies for the recovery of crown debts.
(10thly), He will then offer some observations on testamentary alienation ;
and (11thly), conclude by a detail of some of the principal circumstances in
the history of the decline and fall of the feud in this country. ’

1. THR FEUDAL LAW WAS ESTABLISHED by the nations which overturned
the Roman empire. The first of these were the Vandals, the Suevi, and the
Alani. They inhabited the countries bordering on the Baltic. About the
year 406, they made an irruption into Gaul; from Gaul, they advanced into
Spain ; about the year 415, they were driven from Spain by the Visigoths, and
invaded Africa, where they formed a kingdom. About the year 431, the
Franks, the Allemanni, and the Burgundians, penetrated into Gaul. Of these
nations, the Franks became the most powerful ; and having either subdued or
expelled the others, made themselves masters of the whole of those extensive
Flrovinces, which, from them, received the name of France. Pannonia and

lyricum, were conquered by the Huns; Rhetia, Noricum and Vindelicis,
by the Ostrogoths ; and these were, some time after, conquered by the Franks.
In 449, the Saxons invaded Great Britain. The Herulians marched into Italy,
under the command of their king Odoacer, and in 476, overturned the empire
of thé West. From Italy, in 493, they were expelled by the Ostrogoths.
About the year 568, the Lombards issuing from the Mark of Brandenburgh,
invaded the Higher Italy, and founded an empire, called the kingdom of the
Lombards. After this, little remained in Europe of the Roman empire,
besides the Middle and Inferior Italy. These, on the final division of that
empire, between the sons of Theodosius, in 395, had fallen to the share of
the emperor of the East, who governed them by an officer called the exarch,
whose residence was fixed-at Ravenna, and by some subordinate officers, called
dukes. In 743, the exarchate of Ravenna, and all the remaining possessions
of the emperor in Italy, were conquered by the Lombards. This, as it was
the final extinction of the Roman empire in Europe, was the completion, in
that quarter of the globe, of those conquests which established the law of
the feud.

The nations by whom these conquests were made, came, it is evident, from
different countries, at different Feriods, spoke different languages, and were
under the command of separate leaders; yet they appear to have established,
in almost every state, where their polity prevailed, nearly the same system of
laws. This system is known by the appellation of the feudal law.

II. Sir Henry Spelman, after Cujus, defines a fief to be, « A right which
<« the vassal hath in land, or some immovable thing of his lord’s, to use
“ the same, and take the profits thereof, hereditarily, rendering unto his lord
« such feuda! duties and services, as belong to military tenure; the mere
« propriety of the soil always remaining to the lord.” This definition appears
accurate and comprehensive : and an analysis of it may point out those PECU-
LIAR AND CHARACTERISTIC MARKS, WHICH DISTINGUISH THE FEUDAL
LAW FROM EVERY OTHER.

1st, Where the soil, and the right to the profits of the soil, meet in the same

son, he may be said to have gn absolute and unmixed estate in his lands.

is absolute and unmixed estate, the subject of every kingdom, not governed
by the feudal polity, so far as respects the relation between sovereign and
subject, a{){m to possess. But, by the feudal law, with respect to the relation
between ‘the sovereign and the subject, the right to the soil and the right ﬁt:;
* - G 2
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the profits of the soil, were separate; the tenant being invested with the latter,
the sovereign continuing to be entitled to the former. This right to the profits
was of the most extensive nature ; it gave the tenant, except for the purpose
of alienation, the complete power or dominion over the land, during tﬁe term
of his tenure. Thus his estate and interest, as to the right of ownership, far
exceeded that of the usufructuary in the civil law, to which it has sometimes
been compared, as the usufructuary had a mere right to the ordinary profits
of the. usufruct, and was not permitted to make any change in it, even for its
“amelioration. It approached nearer to the estate of the emphyteuta, in the
same law, as the Dominium directum was absolutely vested in him. It ap-
roached, Yerhaps, still nearer to the estate of a cestui que trust in the actual

w of England, which has been termed a feudal idea, grafted on Roman juris-
prudence. The precise nature of it, is no where, perhaps, better explained,
than in lord Stair’s Institutes. It is,” says his lordship, « essential to a fee,
“ and common to all kinds thereof, that there must remain a right in the
“ superior, which is called Dominium directum, and withal a right in the vassal,
¢ called Dominium utile: the reason of this distinction, and terms thereof, is,
“ because it can hardly be determined, that the right of property is either in
¢ the superior or vassa{ alone, so that the other should only have a servitude
“ upon it ; though some have thought superiority but a servitude, to wit,
“ the perpetual use and fruit; yet the conciliation and satisfaction of both
“ have been well found out in this distinction, whereby neither’s interest is
‘ called a servitude; but by the resemblance of this distinction in law between
“ jura et actiones directe, and those, which for resemblance, were reductive
¢« thereto, and therefore called utiles, the superior’s right is called Dominium
¢« directum, and the vassal's Dominium utile, and without these the right
¢ cannot consist.” This right in the vassal to the use and profits of the land,
while the direct dominion of the land remained in the lord, was, with respect
to the relation between the sovereign and the subject, a new and original
zoint of connection, and one of those marks which distinguish the feudal

om every other law.

2. Another of these marks, is, that immovable or real property only, was
admilted to be held in feudality, or in other words, to be the substance q/}:z Sief.
Wherever the conquerors we speak of established themselves, they seized
whatever they desired, of the property of the conquered, and the general
allotted it to the superior officers of the army, and these again divided it, in
smaller parcels, among the inferior officers.. The moveable, as well as the
immovable, property of the conquered, was seized and divided by the con-
querors ; but moveable property, from its fluctuating and perishable nature,
was ill calculated to serve, either as the sign, or the subject, of a perma-
nent connection. -This was particularly the case in those days, when it had
in no point of view acquired, or was considered susceptible of those arti-
ficial modifications, or other durable qualities, in the intendment of law,
which it now possesses. Land, therefore, or immovable property, alone,
became the subject of feudal tenure. As the notions of men respecting
property increased, the modifications of it were also multiplied, and all
of them were considered as susceptible of feudality. Thus every species
of right or servitude, to which land is subject, was given in fee. At an
early period of the feudal law, we find mention of fiefs de camera. and
cavena. The former was a pension granted by the lord to be' paid out of
his treasury; the latter was a quantity of corn, or other grain, granted by
the lord, to be delivered out of his granary. In progress of time, money
charged upon land was, in some countries, held to be feudal ; and even mere
money was, at last, in some countries, held by the feudal obligation, and
treated as a fief. Whether money thus held be, strictly speaking, a fief, has
been the subject of much discussion. Thomasius, whose writings, in the
course of this inquiry, have been found highly valuable, treats a pecuniary
feud as a chimera, and seems inclined. to doubt its existence. Sir Thgmgs

raig
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Craig thus expresses himself on this question. « The dominium directum of
« g fief must necessarily remain in the lord; the dominium utile must neces-
« sarily be granted to thg feudatory. When the dominium wile of a
“ moveable is ted, the profits of it must necessarily belong to the usu-
“ fructuary. But the profits of a moveable proceed from the use which is
« made of it. Now the use which is made of a moveable, either consumes
“ it or not. In the first case, the fief is necessarily extinguished; for it is
“ impossible that a moveable in continual use should not. by that very use of
* it, be consumed, and the lord thereby deprived of it, without any fault on
« his part, against his will, and even without his knowledge. But if the
 moveable be not consumed by use, but may be preserved, the vassal has
“ no profit from it. I know many writers of great authority hold, that there
“ may be a fief of moveables, by way of analogy to an usufruct of those things
¢ which are consumed by use, where the fruit and the profits belong to the
« vassal, the propriety remains with the lord. But in this case, the propriety
¢ (to use the expression,) is not of the individual thing, but of a thing of the
“ same genus or species. And therefore Cujas justly observes, that properl
“ speaking, these are not fiefs. For natural reason cannot be altered by civil
« power. We are therefore of opinion, that there cannot be & fief, though
<« there may be a quasi fief of a moveable. But even a guasi fief is not allowed
< by the law of Scotland. For though stipulations are frequent amongst us,
« that, for the use of money, a certain yearly sum, or a certain quantity of
¢ grain be allowed, yet this should not be honoured with the name of fief, as
¢ he to whom the payment is to be made can never be said to die seised of the
« fee of that money.” But at the first establishment of fiefs, land or immovable
property, in the narrowest sense of that word, was the subject of a fief. ‘That
this species of property, to the utter exclusion of every species of moveables,
should be a point of connection between the sovereign and the subject, is
another distinctive mark of feudality. To this it is owing, that while in this
country, and in every other country whose jurisprudence is of a feudal ex-
traction, the difference between real and personal, or inmovable and moveable
property, is so strongly marked, and the legal qualities and incidents of the
two species of property, are, in so many important consequences, utterly
dissimilar, the distinction between them in the civil law, except in the term of
prescription, is seldom discoverable.

3. The remaining point of difference between the feudal polity and the polity
of other states is, the nature of the relation between the chief, and_the vassals.
This is particularly distinguishable by six circumstances : 1stly, The relation
between them was purely of a military nature ; 2dly, Behind the sovereign and
his immediate feudatories there followed a numerous train of arrere vassals,
-or sub-feudatories, between whom and the first or immediate feudatory there
subsisted a relation nearly similar to that between him and the first or chief
lord ; 3dly, This relation was territorial, and was not considered to arise from
the general allegiance due from a subject to a sovereign, but from an implied
obligation supposed to be annexed to the tenure of the fee; 4thly, The right
of administering justice was an appendage of this military relation, and
originally commensurate to it in its territorial extent; 5thly, The lord was not
allowed to alien the fee without his tenant’s consent, nor the tenant, without
the consent of his lord; and 6thly, Though in point of dignity, of rank, and
of honour, the lord, according to the ideas of those times, enjoyed a splendid

re-eminence over his vassals, his power over them was, comparatively speak-.
mg, extremely small. Thus, therefure, the supposed preservation of the
dominium directum, or real ownership, to the lord, after he had parted with
the beneficial ownership, or dominium utile, to the tenant; the exclusion of
moveable property, from serving either as the sign or the subject of the relation
between the sovereign and the feudatory; and the milit nature of this
relation, including in it the other circumstances before noticed, should be con-
sidered as three principal points which distinguish the law of feuds from ev;ry
' G3 other
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other law. To these the book of fiefs, and Cujas, and after them sir Henry
Spelman, add the hereditary nature of fiefs ; and it is observable, that Littleton
in his explanation of the word fee, says it is the same as inheritance, without
adverting to any other quality of a fief. But, as fiefs were not allowed to go
in a course of descent, till after a considerable period of time, from their first
introduction, and, as they might always be granted for a less estate, than an
estate of inheritance, there seems to be no reason to suppose this descendible
quality is essential to their nature. We have therefore omitted it.

Besides these, (which may be considered as the essentials of a fief,) there are
qualities, which every fief should possess, to answer the notions originally
entertained of this species of property. Thus, fiefs should be granted without
price; to persons duly qualified ; and the services should not be fixed to any
particular mode or time of service. A fief possessing the essential and secon-
dary qualities, we have noticed, was considered to be a proper fief. The absence
of any of the qualities, reckoned essential, necessarily precluded the feudal
tenure. But any, or all of the qualities reckoned merely proper, might be.
dispensed with, at the discretion of the parties, without precluding the tenure,
according to the maxim, Modus et conventio vincunt legem. This introduced
the distinction between proper and improper fiefs. But, wherever the feudal
tenure was admitted, the fief was resume(rio be a proper fief; till the contrary
was shown, and it could only be shown by referring to the original investiture.
Thence the maxim, in these cases, Tenor investilurce est inspiciendus.

III. With ct to the PRINCIPAL WRITTEN DOCUMENTS, WHICH ARE
THESOURCES FROM WHICHTHE LEARNING OF FOREIGN FEUDS IS DERIVED,
These may be divided into CODES OF LAWS,CAPITULARIES, AN D COLLECTIONS
OF CUSTOMS. It was long after the first revival of letters in Europe, that the
learned engaged in the study of the laws or antiquities of modern nations.
When their curiosity was first directed to them, the barbarous style in which
they are written, and the rough and inartificial state of manners they represent,
were 80 shocking to their classical prejudices, that they appear to have
turned from them with disgust and contempt. In time, however, they became
sensible of their importance. They were led to the study of them, by those
treatises on the feudal laws, which are generally printed at the end of the
Justinianean collection. These are of Lombard extraction. This naturally
gve rise to the opinion, that, fiefs appeared first in Italy, and were introduced
there by the Lombards. From Italy, the study of jurisprudence was imported
into Germany : this opinion accompanied it there. At first it appears to have
universally prevailed. But, when a more extensive know]ed‘;e of the an-
tiquities of the German nations was obtained, there appeared reason to call it
in question. Many thought the claims of other nations, to the honour of having
introduced the feudal polity, were better founded. Some ascribed them to
the Franks; others, denying the exclusive claim of any nation in particular,
ascribed them to the German tribes in general ; and asserted, that the outline
of the law of feuds is clearly discoverable in the habits, manners, and laws of
those nations, whilst still inhabitants of the Hercynian wood. . The time when
feuds first made their appearance, has equally been a subject of controversy.
The word itself is not to be found in any public document, of acknowledged
authenticity, before the 11th century.

. 1L 1. The most ancient, and one of the most important CODES OF L4W,
in use among the feudal nations, is the Salic law. It is thought to derive its
zppellatan om the Salians, who inhabited the country from the Leser to the
arbonarian wood, in the confines of Brabant and Hainault. It was written,
bably in the Latin language, about the beginning of the 5th century, by
esogastus, Bodogastus, Salogastus, and Windogastus, the chiefs of the nation.

It received considerable additions from Clovis, Childebert, Clotaire, Charle-
magne, and Lewis the Debonnaire. There are two editions of it. These

iffer so considerably, that they have been treated as distinct oodesF The
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Franks who ied the country upon the Rhine, the Meuse and the Scheldt,
were known by the name of the Ripuarians, and were governed by a collection
of laws, which, from them, was called the Ripuarian law. These laws seem to
have been first pmmul-ﬁ:]ted by Theodoric, and to have been augmented by
Dagobert. The punishments inflicted by the Ripuarian law are more severe
than the punishments inflicted by the Salic; and the Ripuarian law mentions
the trial by judgment of God, and by duel. Theodoric also appears to have
first promulgated the law of the Alemanni. The law of the Burgundians is
supposed to have been promulgated about the beginning of the 5th century ;
that nation occupied the country which extends itself from Alsace to the
Mediterranean, between the Rhone and the Alps. This was the most flourish-
ing of the Gallic provinces invaded by the Germans; they established them-
es in it, with the consent of the emperor Honorius. An alliance subsisted,
for a considerable time, between them and the Romans; and some parts of
their law appear to be taken from the Roman law. One of the most ancient
of the German codes is that, by which the Angliones and the Werini were
verned. The territories of these nations were contiguous to those of the
ns; and the Angliones are generally supposed to be the nation, known
in our history by the name of the Angles. A considerable portion of the
law of the Sazons has reached us. The Goths also had their laws, which were
promulgated by the Ostrogoths, in Italy; by the Visigoths, in Spain. The
Goths were dispossessed of their conquests in Italy by the Lombards. No
ancient code of law is more famous than the law of the Lombards ; none dis-
covers more evident traces of the feudal polity. It survived the destruction
of that empire by Charlemagne, and is said to be in force, even now, in some
cities of Italy. These were the principal laws, which the foreign nations,
from whom the modern governments of Europe date their origin, first esta-
blished, in those countries, in which they formed their respective settlements.
Some degree of analogy may be discovered between them, and the general
customs, which, from the accounts of Cesar and Tacitus, we learn to have
prevailed among them, in their supposed aboriginal state. A considerable part
also of them is evidently borrowed from the Roman law, by which, in this
instance, we must understand the Theodosian code. This was the more
natural, as, notwithstanding the publication of the Ripuarian and Salic codes,
the Roman subjects in Gaul were indulged in the free use of the Theodosian
laws, especia:?' in the cases of marriage, inheritance, and other important
transactions of private life. In their establishments of magistrates and civil
tribunals, an imitation of the Roman polity is discoverable among the Franks ;
and, for a considerable time after their first conquests, frequent instances are
to be found, in their history, of a deference, and in some instances, even of an
acknowl ent of territorial submission to the emperors of Rome.

III. 2. In the course of time, all these laws were, in some measure at least,
superseded by the CAPITULARIES. The word capitulary is generic, and
denotes every kind of literary composition divided into chapters. Laws of this
description appear to have been promulgated by Childebert, Clotaire, Carlo-
mian and Pepin. But no sovereign seems to have promulgated zo many of
them, as Charlemagne. That morarch appears to have wished to effect, in a
certain degree, an uniformity of law throughout his extensive dominions. With
this view, it is supposed, he added many laws, divided into short chapters or
heads, to the existing codes, sometimes to explain, sometimes to amend, and
sometimes to reccncile or remove the difference between them. They were
generally promulgated in public assemblies, composed of the sovereign and
the chief men of the nation, as well ecclesiastics as secular. They regulated,
equally, the sEiritual and the temporal administration of the kingdom. The
execution of them was intrusted to the bishops, the counts, and the missi regii.
Many copies of them were made, one of which was generally preserved in the
ro arcﬁives. The authority of the capitularies was very extensive ; it pre-
railed in every kingdom, under.the dominion of the Franks, and was submitted
.. G 4 to
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to in many parts of Italy and Germany. The earliest collection of the capitu-
laries, is that of Angesise abbot of Fontenelles. It was adopted by Lewis
the Debonnaire and Charles the Bald, and was publicly approved of in many
councils of France and Germany. But, as Angesise had omitted many capitu-
laries in his collection, Benedict the Levite, that is, the deacon of the church
of Mentz, added three books to them. Each of these collections was con-
sidered to be authentic, and, of course, appealed to as law. There have been
subsequent additions made to them. e best edition is that of Baluze in
1677. A splendid republication of this edition was begun by Monsieur de
Chiniac in 1780: he intended to comprise it in four volumes. }i‘wo only have
yet made their appearance. In the coYlections of ancient laws, the capitularies
are generally followed by the Formularia, or forms of forensic proceedings and
l’é instruments. Of these, the formulare of Marculphus is the most curious.
“The formularia generally close the collections of ancient laws. With the
Merovingian race, the Salic, Burgundian, and Visigothic laws expired. The
capitularies remained in force, in Italy, longer than in Germany; and in
France, longer than in Italy. - The incursions of the Normans, the intestine
usion and weakness of government under the successors of Charlemagne,
and, above all, the publication of the decretum of Gratian, which totally super-
seded them in all religious concerns, put an end to their authority in France.
II1.. 3. They were, in some measure, succeeded by the CUSTOMARY LAW.
It is not to be supposed, that the codes of law, of which we have been speak-
ing, entirely abrogated the usages or customs of the countries in which they
were promulgated. Those laws only were abrogated by them which were
contrary to the regulations they established. In other respects, the codes not
only permitted, but, in some instances, expressly directed, that the ancient
usages should remain in force. Thus, in all the countries governed by the
ancient codes, thére existed, at the same time, a written body of law, san¢tioned
by public authority, and usages or customs, admitted to be of public authority,
by which those cases were governed, for which the written body of law con-
tained no provision. After the ancient codes and capitularies fell into desue-
tude, these customs multiplied. By degrees, written collections were made
of them. Some of these were made by public authority; others were the
collections of individuals, and depended tgerefore, for their weight, on the
private authority of the individuals by whom they were made, and the au-
thority, which t{ey insensibly obtained, in the courts of justice. Collections
of this nature, committed to writing by public authority, form a considerable
part of the law of France, and are a striking feature of the jurisprudence of
that kingdom. The origin of them may be traced to the beginning of the
Capetian race. The monarchs of that line, in the charters by which they
granted fiefs, prescribed the terms upon which they were to be held. These
they often abridged, enlarged and explained, by subsequent charters. .They
also published charters of a more extensive nature. Some of these contained
:egufations for the possessions of their own domain ; others contained general
regulations for the kingdom at large. In imitation of these, the great vassals
‘of the crown granted their charters, for the regulation of the possessions held
of them. In the same mabner, when allodial land was changed to feudal,
charters were granted for the regulation of the fiefs; and, when villeins were
enfranchised, possessions were generally given them, and charters were granted
to regulate these possessions. Thus each seigniory had its particular usages.
Such was their diversity, that, throughout the whole kingdom, there could
hardly be found two seigniories, which were governed, in every point, by the
same law. With a view more to ascertain, than to produce an uniformity in,
these usages, though the latter of these objects was not quite neglected,
Charles the Seventh and his successors caused to be reduceg to writing, the
different local customs, which prevailed throughout the kingdom. In 1453,
some time after Charles the Seventh had expelled the English from France,
he published an ordonnance, by which he directed, that aﬁ the customs and
| usages
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should be committed to writing, and verified by the practitioners of
each place, then examined and sanctioned by the great council and parliament :
and the customs, thus sanctioned, and those only, should have the force
of laws. Such were the obstacles in the way of this measure, that forty-two
years elapsed before the customs of any one place were verified. From that
time, the measure lingered, till the reign of Lewis the Twelfth ; it was then
resumed. About the year 1609, it was completed. The customs of Paris,
Orleans, Normandy, and some other places, were afterwards reformed. Those
of Artois and Saint Omer were reformed within the last hundred years. The
manner of proceeding, both in reducing the customs, and reforming them, was,
generally speaking, as follows. The king, by his letters patent, ordered an
assembly of the three states of each province. When this assembly met, it
directed the royal judges, greffiers, maires and syndics, to prepare memoirs
of all the customs, usages, and forms of practice, they had seen in use, from
of old. On receiving these memoirs, the states chose a certain number of
notibles, and referred the memoirs to them, with directions to put them in
order, and to frame a cahier, or short minute of their contents. This was read
at the assembly of the states, and it was there considered, whether the cus-
toms were such, as they were stated to be in the cahier. At each article,
any deputy of the state was at liberty to mention such observations as occurred
to him. The articles were then adopted, rejected, or modified, at the pleasure
of the assembly. They were then taken to parliament and registered. The
customs of each place, thus reduced to writing and sanctioned, were called the
coutumier of that place. These coutumiers were formed into one collection,
called the Coutumier de France, or the Grand Coutumier. The best edition
of this is by Richebourgh, in four volumes in folio. It contains near one hun-
dred collections of the customs of provinces, and two hundred collections of
the customs of cities, towns or villages. Each coutumier has been the subject
of a commentary. Five-and-twenty commentaries have appeared, (some of
them voluminous,) on the coutumier of Paris, alone. Of these commentaries,
that of Dumoulin has the greatest celebrity. Les Etablissements de St. Louis,
hold a high rank for the wisdom with which they are written, and the curious
matter they contain. The Coutumier de Normandie, for its high antiquity,
and the relation it bears to the feudal jurisprudence of England, is particularly
interesting to an English reader. Basnage’s edition, and his learned commen-
tary upon it, are well known. But the most curious of all collections of feudal
law, is that intitled, Assizes de Jerusalem.—In 1099, Jerusalem was taken b
the Crusaders, under the command of Godfrey of Bouillon. He establish
for the administration of justice in that city and the adjacent territory, two
tribunals ; one, the Haute Cour, for the nobility ; the other, the Cour de la
Bourgeoisee, for the commonalty. The sovereign presided over the former,
the viscount over the latter: each had its code of law ; the former was com-
piled, with the council of the patriarch, the barons, and the sages ; the latter,
with the council of the freemen and burghers. As these collections were
made by persons governed by the feudal polity, as it prevailed in the principal
states of Europe, they may be supposed to have contained some of its most
important principles and regulations; but, as the principal Crusaders came from
France, the collections may be supposed to contain more of the laws and
usages of that country than of any other. The collection was called the A4ssizes
de Jerusalem ; they were composed in the French language; and the autograph,
written in uncial letters, with gilt initials, was signed by the sovereign and the
patriarch, and deposited in the church of the Holy Sepulchre. It became
the prey of Saladin, when he retook Jerusalem. Partly from tradition, and
y from its scattered fragments, a new edition of it was made, towards the
middle of the 13th century, by Jean de Ibelen, count of Jopgé and Ascalon,
and lord of Rama. A third edition of it was made in 1369 by the direction
of Peter of Lusignan, king of Cyprus, and deposited in the church of Nicosia,
in a chest, with four seals. All the Christian possessions of the crusaders we:s
. govern
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‘governed by it; and, when Baldwyn conquered Constantinople, he promulgated
1t, in that g;ty, for the govemme’;:t of }?is European subjegts. V\i;hen Cg;a)ms
fell under the dominion ef the Venetians, the copy, deposited at Nicosia, fell
into their hands. It was found difficult to understand the language ot the text:
the Venetian government, in 1535, caused it to be translated into the Italian
language, and the translation to be magnificently printed ; the manuscript was
deposited in the church of St. Mark. La Thaumassiere published a French
translation of it in 1670; but, having been made from an imperfect copy,
Lewis the 16th obtained a magnificent transcript of the original from the senate
of Venice. M. Bernardi, ( De lorigine et des progrés dela legislation Frangaise,
Paris 1816, octavo,) from whom this account of the Assizes de Jerusalem is
taken, speaks of it as a work of great merit, and thinks it superior to the Codes
Napoleon: these are five in number, the Code Civil, the Code Criminelle, the
Code de Commerce, the Code de Conscription, and the Code de Procedure. It
is allowed that the first possesses great merit, that the third is very faulty, and
that, whatever is good in any of them is rendered almost entirely useless by
z last, which has completely confounded and paralysed all the judicature of
country.

Buch are the principal sources of the feudal jurisprudence of the kingdom
of France. It remains to take notice of some of the chief compilations by which
the feudal polity of other kingdoms is regulated. The authority, or at least
the influence, which the capitularies, had on these, has been already noticed.
After these, the attention is naturally directed to that collection, which, pro-
bably in the reign of Frederick the second, Hugolinus, a Bononian lawyer,
compiled from the writings of Obertus of Otto and Gerhardus Niger, and from
the various customary laws then prevailing in Italy, and added under the title,
Decima Collatio, to the Novels. It is to be found in most editions of the
Corpus Juris Civilis. In the edition of Cujas it is divided into five books; the
first contains the treatises of Gerhardus Niger; the second and third those of
Obertus of Otto; the fourth is a selection from various authors ; the fifth is
a collection of constitutions of different emperors respecting feuds. To these
is added the golden Bull of the emperor-Charles the fourth. Authors are by
no means agreed, either in the order, or division, of this collection. Several
editions have been published of it. In that published by Joannes Calvinus or
Calvus at Franckfort, in 1611, there is a collection of every ge, in the
canon law, thgt seems to relate to the law of feuds. As this edition is scarce,
and it may happen that some English reader may be desirous of seeing all

passages, the following short account of Calvinus or Calvus's selection
of them, is transcribed from Hoffman’s Dissertatio de Unico Juris feudalis
Longobardici Libro.—Jurisprudentiam feudalem, sez libris comprehensam, sive
potius consuetudines feudorum, secundum distributionem Cujacianam, edidit, et
aub titulo libri feodorum V1. addidit, quidguid alicujus de hac materia moments,
in universo corpore juris canonici ezpressum invenerat; hoc est totum titulum
decretalium Gregorii IX. sive capitula, Insinuatione 1. Et ex parte tua, 2. X.
de feudis, porro cap. ceterum, 5 et novit, 13 de Judiciis, cap. Que in Eccle-
siarium, 77 de Constitutionibus, cap. Ad aures, 10 In gdlmsdam, 12 et Gravem,
13 De Poenis, cap. Gravem, 53 de Sent.excomm. cap. Ex transmissa, 6 et verum,
7 de foro competente corumque summaria. ‘The next treatise to be mentioned
is, the Treatise de Beneficiis, generally cited under the appellation of, Auctor
vetus de Beneficiis. It was first published by Thomasius, at Halle, 1708, with
a dissertation on its author, and the time when it was written. He considers
it to be certain, that it was written after the year 800, and before the year 1250,
and conjectures, that it was not written before the emperor Otho, and that it
was written before the emperor Conrad the second. To these must be added
the Jus Feudale Saxonicum ; which seems to be part of, or an appendix to, a
treatise of great celebrity in Germany, intitled the Specwlum Sazomicum.
The Jus Feudale Sazonicum, is said by Struvius, to have been translated, by
Goldastus, from the German, into the Latin language, for the benﬂt;f;he
. oles.



L.3.C.4.Sect.300. Of Tenants in Common. [191.a.

Poles. It is supposed to have been published, between the year 1215 and the
year 1350. The Speculum Suevicum seems to have been composed, in imitation
of the S um g:xonicum, probably, between the year 1350 and the year
1400. To this is added the Jus Feudale Allemanicum, composed about the
same time, and probably by the same author. But none of these collections
acquired the same authority, as the books of the fiefs. They were known by
the name of the Lombard law. By degrees they were admitted, as authority,
by most of the courts, and taught in most of the academies of Italy and
Germany. Like the civil and canon law, they became the subject of innu-
merable glosses. Those of Columbinus were so much esteemed, that, no one,
it is said, ventured to publish any after him. About the end of the 13th
century, James of Ardezene published a new edition of the Gloss of Colum-
binus, and added, under the title of Capitula Extraordinaria, a collection of
adjudged cases, on feudal matters. This was inserted in some of the latter
editions of the Corpus Juris. About the year 1430, Minuccius de Prato
veteri, a Bononian lawyer, by the orders of the emperor Sigismond, gave a new
edition of the Books of the Fiefs, with the Gloss of Columbinus. ese were
confirmed by the emperor Sigismond, and afterwards by the emperor Frede-
rick the 3d, and pubﬂf:;y taught in the universitiy of Bononia. Such are the
principal sources of the feudal jurisprudence of foreign countries. ~

IV. THE EARLY HISTORY OF THE FEUDS OF FOREIGN COUNTRIES i
involved in a considerable degree of obscurity. That in the time of Pepin the
feudal polity arrived at a degree of maturity and consistence, is certain. It
must, therefore, have previously had its rise and progress. Some vestiges of
these are discoverable in the scanty materials which have reached us, of the
history and antiquities of those early times. We find mention in them of the
leuds,—of lands intrusted ‘(commendati) by the king to his followers ;—of
estates, which, on account of the infidelity, or the cowardice of the proprietary,
or his placing himself under another lord, the king takes from him, and restores
to the fisc. ere is also mention of the pares comitum, and the fideles, and
of reinvesting the leudes, who had been unjustly deprived of their possessions.
At first kings alone granted fiefs. They granted them to laymen only, not to
ecclesiastics; and to such only who were free, and probably to the most im-
portant only of their followers. They were not granted for any certain or
determinate period of time ; they were not transmissible to the descendants of
the grantee; they were resumable on the bad conduct of the vassal, without
the sovereign’s being obliged to show the cause of the resumption, or having
recourse to any judicial process. The vassal had no power to alienate them.
Every freeman was subject to the obligation of military duty ; this was the
case, in & more particular manner, of the feudal tenants ; they were to attend
the sovereign on horseback, and in complete armaur, that is, with the breast~
Elate, the shield, the spear, the helmet, and the sword. They were to guard

is life, member, mind, and right honour. They were first called komines,
Jideles, leudes, antrustiones ; to all these the appellation of vassals succeeded.
It appears, that, in early times, the feudal tenants were numerous. A consi-
derable however of the subjects were free from the feudal tenure. The
lands held by these, were called allodial. The proprietors of them were under
the general obligation of military service, and were subject to general taxation.
Their icular nature was chiefly discernible in ti\is, that they differed
from the villeins, as they were freemen ; and from the feudal tenants, as their
possessions were from the first hereditary. For, originally, the crown itself
was not, in the sense in which we now use the word, h itary. A marked
preference was always shown, both by the sovereign and the nation, to the
royal lineage. But by each, the strict line of hereditary descent was occas
sionally interrupted, by calling to the throne a remote relation, to the prejudice
of the actual heir. The government was monarchical; but strongly controlled
by the people. Twice a year, the people, or as they were afterwards cdlte}('h
c
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the states, assembled. The first of these general assemblies, was held originally

. in the month of March, afterwards in the month of May; and always in open
air. Hence from the time of meeting, the expression le champ de Mars, after-
wards le.champ de Mai. The second assembly was held in the autumn. It
was divided into two classes. The first comprised the bishops, the abbots, the
dukes, the counts, and the elders of the nation ; and all of them had delibera-
tive voices in the assembly., The second contained the magistrates, and the
inferior officers; but these attended only to receive the orders of the assembly.
The king proposed the subjects of debate, by his referendary ; the members of
the first class deliberated upon them; the king pronounced the decision. The
acts were reduced to writing, under the name of capitularies, and the execution
of them was intrusted to the members of the second class. The governors
‘of provinces were called dukes; the counts were subordinate to them, and
administered justice in the districts committed to their care. The missi regii,
were commissaries appointed by the king to attend to the general administra-
tion of justice throughout the nation. Next to the counts were the barons,
or the chief land-owners ; then followed the general body of freemen; after
these came the artisans, the labourers, and the villeins. The general admi-
nistration of affairs was intrusted to the almoner, who was at the head of the
clergy. The referendary and chancellor were the chief counsellors of state:
then followed the chamberlain, the count of the palace, the high steward, the
butler, the constable, the marshal, the four first huntsmen, and the grand
falconer.

Such appears to be the general outline of the feudal government, during the
Carlovingian line. That line was extinguished, in France, by the accession of
the Capetian line; in Germany, by the accession of the House of Saxony ; and
in Italy, by the usurpation of the dukes. Soon after, or perhaps some time
"before this event, fiefs became hereditary. Even the offices of duke, count and
margrave, and the other high offices of the crown, were transmitted in the
course of hereditary descent: and not long after, the right of primogeniture
was universally established. It first took place in the descent of the crown,
but was soon admitted by every branch oiP the feud. This stability of pos-
session was an immense addition to the power of the crown vassals. It enabled
them to establish an independency of the crown. They usurped the sovereign
?@[‘r:perty of the land, with civil and military authority over the inhabitants.
“The possessions, thus usurped, they granted out to their immediate tenants,
and these granted them over to others, in like manner. By this means, though
they always professed to hold their fiefs from the crown, they were in fact ab-
solutely independent of it. They assumed, in their territories, every royal pre-
rogative; they promulgated laws; they exercised the power of life and death ;
they coined money; fixed the standard of weights and measures; granted
safeguards ; entertained a military force; and imposed taxes, with every other

ri%ht supposed to be annexed to royalty. In their titles, they styled them-
selves, Dukes, &c. “by the grace of God,” a prerogative avowedly confined
to sovereign power. It was even admitted that, if the king refused to do the
lord justice, the lord might make war against him. In the ordonnances of
St. Lewis, ch. 50, is this remarkable passage: “If the lord says to his liege
4 tenant, Come with me, I am going to make war against my sovereign, who
“ has refused me the justice of his court; upon this, the liegeman should
¢ answer in this manner to the lord; I would willingly go to the king to know
4 the truth of what you say, that he has denied you {u court. And then he
«¢ ghall go to the king, saying to him in this manner; Sir, the lord in whose
#¢ liegeance and fealty I am, has told me you have refused the justice of your
#¢ court; and upon this I am come expressly to your majesty, to know if it is
¢ g0; for my lord has summoned me to go to war with you. And thereupon,
«_if the king answers, that he will do no judgment in his court, the man shall
<¢ return immediately to his lord, and his lord shall equip him, and fit him out at
¢ his own expense; and if he will not go with him, heahalllosehisﬁef‘ll:y
H ¢ right.
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« right. But if the king answers, that he will hear him, and do justice to’
« the lord, the man shall return to him, and shall say : Sir, the king has said.
“ to me, that he will willingly do you justice in his court. Upon which, if the
« lord says, I never will enter into the king’s court, come therefore with me,
“ accordmg to the summons I have sent you ; then the man shall say, I will .
“ not go with you ; and he shall not lose his fief for his not going.” This
shows izw powerful and absolute the great vassals were. The same motive
which induced the vassals of the crown to attempt to make themselves inde-
pendent of the crown, induced their tenants to make themselves independent
of them. This introduced an ulterior state of vassalage. The king was
called the Sovereign Lord ; his immediate vassal was called the Suzereign ; and
the tenants holding of him were called the arrere vassals. Between these and
the sovereign, the connection was very small. In those reigns, even, when the
power of the monarch was greatest, his authority over the arrere vassals was
faint, and indirect. Of this the history of Joinville presents a striking instance :
Previously to the departure of St. Lewis on the crusade, he summoned an.
assembly of his barons to attend him, and required them to swear, that, on
the event of his decease during the expedition, they would be loyal and true
to his son. Joinville, his historian, a feudatory of the count of Champaigne,
though he possessed a most enthusiastic veneration for the king, and the.
warmest attachment to his person, refused, on account of his vassalage to the:
count, to take the oath ; his words are « Il le me demanda, mais je ne vox _faire
point de serement, car je w'estoic pas son home.” The consequence was, that
in every kingdom there were as many sovereigns, with the power and ensigns
of royalty, as there were powerful vassals. With respect to France, Hugh
Capet acquired the crown of that kingdom, by availing himself of the extreme
weakness, to which it was reduced by the system of subinfeudation. After he
acquired the throne, he used his utmost efforts to restore it to its ancient
splendor and strength. His successors pursued his views with andeviating at-
tention and policy ; and with so much success, that, g‘reviously to the accession
of Lewis the 13th, the seventy-two great fiefs of France were united to the
crown, and all their feudal lords attended, at the states general in 1614, the
last that were held, till the late memorable assembly of them in 1789. This
system of re-union was completed by the accession of the provinces of Lor-
raine and Bar to the crown of France, in 1735. See Abrégé Chronologiqu.
de grands Ficfs de la Couronne de France. Paris, 1729. Li.Ee France, Spain
was broken into as many principalities as it contained barons. - In the course
of time, they were all absorbed in the more powerful kingdoms of Arragon-
and Castile; and, by the marriage of Ferdinand, the sovereign of Arragon,
with Isabella, the sovereign of Castile, they were all united to descend in the:
same line. No such re-union took place in the empire.. Under the immediate.
successors of Charlemagne, it was broken into innumerable principalities, never:
to be re-united. If we allow for the difference of public and private manners,
it presents the same spectacle at this day, as the other states of Europe pre-
sented formerly, but, which is now peculiar to itself—a complex association:
of principalities more or less powerfl::l, and more or less: connected, with a:
nominal sovereignty in the emperor, as its supreme feudal chief. In England
no such dismemberment as that we have been speaking of, took place; nor.
did the nobles ever acquire, in England, that sovereign or even independent
power, which they acquired in Spain, Germany, or France. The power and
influence of some of the English nobles were certainly great, and sometimes
overshadowed royalty itself. But it is evident, that Nevil the great earl of”
Warwick, and the nobles of the huuse of Percy, the greatest subjects ever.
known in the country, were, in strength, dignity, power and influence, and in;
every other point of view, greatly inferior to the dukes of Brittany or Bur-
gundy, or the counts of Flanders. The nature of this note neither requires
nor allows a further deduction of the public history of the feuds of Europe ;
the four cjrcumstances we have mentioned,—the heirship of fiefs, the right of
primogeniture,
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imogenitute, the intermediate sovereignty of the crowh vassals, and the
introduction of subinfeudation, completed the triumph of the feud over
monarchy. Here the historical deduction naturally closes. The Carlovingian
family is the important link which connects ancient with modern history,
Roman jurisprudence with the codes of the German tribes, and the law of
civil obligation with the law of tenure.

- V. Before we quit the subject of foreign feuds, it may not be unacceptable
to the reader, that we should state, in a few words, the nature, first, or THE
STATES GENERAL ; secondly, OF THE PARLIAMENTS ; thirdly, o THE NoBI-
LITY OF THE NATIONS ON THE CONTINENT, where the feudal polity has been
introduced ; and, fourthly, some observations on THE DIFFERENCE BETWEEN
THE PARLIAMENT AND NOBILITY OF ENGLAND, AND THE PARLIAMENT AND
NOBILITY OF THE COUNTRIES ON THE CONTINENT.

V. 1. It a from what has been already mentioned in this annotation,
that the National Assembly on the Champ de Mars, and the Champ de Mai,
consisted of a.body of individual chieftains, convened by their prince. After
the chieftains had made their governments independent and hereditary, the
National Assembly was a convention of hereditary chiefs of particular states,
bringing to it their own vassals. To this assembly, the Commons, who had no
place in the national assembly, as it was originally constituted, obtained, by de-
grees, aright of admittance. Then, the national assembly became constituted,
not of the three orders of the state,—for it is anticipating events, to give them
this appellation,—but of the three states, of which the nation was composed, the
first were those governed by the great ecclesiastical vassals ; the second were
those governed by the éreat lay vassals ; the third, were civil communities, go-
vern b! municipal officers. The twoformer attended in person, bringing, as we
have said, their own vassals with them ; the last attended by deputies. After-
wards, the great ecclesiastical and great lay vassalssinking in power, the general
body of the clergy arose into consequence, and became the order of the clergy.
On the similar d epression of the great lay vassals, the general body of the nobles
rose into consequence, dnd became the order of the nobility ; the commonalty
retained their place, but increased in consequence. Thus constituted, the
three bodies became the three orders of the state, and in the course of time,
the first and second, as well as the third order, appeared by deputies.

V. 2. Bat, in the mean time, a new power rose in the kingdom. In most
countries on the Continent, and particularly in France and Germany, the sove-
reign had a large patrimonial territory, which had its plaids or parliament, for
trying the causes of its occupants. This territory descended to his successors;
and, as the great fiefs were re-united to the crown, the plaids or parliament of
the original patrimonial territory of the sovereign became the plaids or parlia-
ment of the land-owners of these estates. At first, particularry while judicial
combats lasted, the parliaments administered justice by a species of military
law; insensibly, the parliament became a court of civil justice and civil forms,
and the king’s supreme council. By degrees, it superseded the national con-
vention of the states, so far, that the national convention was less frequently
called, and at length fell into such desuetude, that the assembly of the states,
in 1614, was the last that was held, before the memorable assembly of the
states in 1789.

V. 3. With respect to_foreign nobility,—in France, soon after the accession
of the Capetian line ; in Germany, soon after the house of Hapsburgh becanie
imperial, the distinction was introduced, of lineage royal, lineage noble, and
limeage purely free. The first was composed of princes, or those who claimed
a royal descent, through royal descents: the second was composed of dukes,
counts, marquises, and barons, or those who claimed a noble descent, through
moble descents:—after these, came the knights and their esquires; with the
esquire the class of nobility ended ; and then came the mere freem:n. This

istinction

.
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distinction has been preserved in Germany. In France, all the great fief
were re-united to the crown, and the inferior nobility lost much of their terri-
torial power and influence ; so that, towards the end of the reign of Lewis
the 13th, they were little more than a privileged and favoured order, but
wholly dependent on the king, and subject to the law.—But, it must be
remarked, that dukes, marquises, counts, viscounts and barons, as such, were
not noble. Those only were noble who could prove their nobility from the
time when fiefs became hereditary, these were said to be noble of name and
arms ; or those who could prove a century of nobility in their fami:‘v; these
were said to be noble of race and extraction. To these must be added the
ennobled in consequence of grant or office.

V. 4._The difference between the English nobility and English parliament, and
the nobility and parliaments of the nations on the Continent, is very remarkable.
The three states and three orders of the state on the Continent have been
mentioned. In almost every country on the Continent, the third state, or third
order of the state, was originally distinguished from the nobility, and consisted
of the commonalty only. In England, all the barons or lords of those manors
which were held immediately of the king, were entitled to a seat in the national
council. In the course of time, they became numerous, and the estates of
many of them became very small. This introduced a difference in their personal
importance. Inconsequence of it, the great barons were personally summoned
to parliament by the king ; the small barons were summoned to it, in the aggre-
gate, by the sheriff. They assembled in distinct chambers. The king met the
great barons in person ; but except, when he summoned their personal attend-
ance, left the latter to their own deliberations. These, and some concurrent
circumstances, elevated the great to a distinct order from the smaller barons,
and confounded the latter with the general body of the freeholders.

In the mean time, a considerable revolution took place in the right to the
English peerage. From being territorial, it became personal ;—in other words,
instead of conferring on a favoured subject a territory, which, being held of
the king, made him a baron, and, of course, a peer of parliament, it often hap-

ned that the king conferred on him the peerage, with reference to a territory,
gflt without conferring on him any interest in the territory. The same revo-
lution took place, in respect to the high offices of dukes, marquises, earls, and
viscounts. These were originally territorial offices, which were exercisable
within certain districts, and entitled the possessors of them to a seat in the
national council. By degrees, these also became mere personal honours, the king

uently granting them to a person and his heirs, with a nominal reference to
a district ; but, without the slightest authority within it : and, when they were
Franted in this manner, if the party had not a baronial dignity, the king con-
erred it on him, and thus entitled him to a seat in the higher house.—Where
the dignity was hereditary, if he had more than one male descendant, his eldest
son only took his seat in the house; and the brothers and sisters of that son
were commoners. Thus, a separate rank of nobility, unknown to foreigners,
was introduced in England ; and thus, in opposition to a fundamental principle
of the French law, that every gentleman in France is a nobleman,—it became
a frinciple of the English law, that no English gentleman is a nobleman
unless he is a peer of the upper house of parliament.

In the manner which we have mentioned, the parliament of England became
divided into two houses, the Lords and Commons, and, together with the king,
constituted the legislature of the nation ; but its judicial power generally fell
into disuse, except in causes which are brought before the House of Lords
by appeal. The reverse of this happened in every other country on the Con-
tinent,—there, the parliament subsided into a high court of justice for the last
resort, and a court of royal revenue.—The nature of Roman, German, French,
and English nobility, is more fully explained in the writer's Succinct account of
the Geographical and Political Revolutions of Germany, or the Princigal States
which composed the Empire of Charlemagne, from his Coronation in d::so;l to its

tssolution
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dissolution in 1806 ; with some account of the Genealogies of the Imperial
House of Hapsburgh,. and of the Siz Secular Eleciors of Germany; and of
Roman, German, French, and English Nobility..

VI. It remains to say something of the REVOLUTIONS OF THE FEUD IN
THE JURISPRUDENCE OF OUR OWN NATIUN.

VI. 1. 48 TO THE TIME WHEN IT WAS INTRODUCED. Whether feuds
prevailed in England, before the Norman conquest, has been the subject of
much dispute. In 1607, an event happened, which occasioned the question
to be discussed, with a profusion of learning. Several estates within the coun-
ties of Roscommon, Sligo, Mayo, and Galway, being unsettled as to their titles,
king James the 1st, by commission, under the great seal, authorized certain
commissioners, of whom Sir Heury Spelman was one, to make grants of these
estates. In exercise of this authority, the commissioners made a grant of lands
in Mayo to lord Dillon. King Charles the 1st issued a commission, to inquire
into defective titles : and orders were given, that all persons, who had any of
the estates in question by letters patent from the crown, should produce the
letters, or an enrolment of them, before the lord deputy and council. In pur-
suance of these orders, the letters patent to lord Dillon were produced. It
was found, that the lands were granted to them “ to the lord Dillon and his
“ heirs, to hold by knight service, as of his majesty’s castle of Dublin.” It was
admitted, that the commissioners had exceeded their commission, in reserving
a mean tenure, to the prejudice of the crown, when they ought to have reserved,
either an express tenure, by knight service, in capite, or not to have mentioned
any tenure ; in which case, the law would haveYimplied a tenure in capite.
The question, therefore, was, whether the deficiency of the tenure so far affected
the grant, as wholly to destroy the legal effect of it; or, whether the letters
patent might not be good, as to the land, and void only as to the tenure. The
case was argued, several days, by counsel, on both sides, and was afterwards
teferred to the judges. They were required by the lord deputy and council
to consider of it, and to return their resolution. The judges disagreeing in
opinion, it was thought necessalz, for public satisfaction, to have it argued
solemnly by them all. This was done accordingly. Those who contended for
the validity of the letters patent, urged, among other arguments, that tenures
in capite were brought into England by the conquest, but that grants were
by the common law ; and, being more ancient than tenures, must, of necessity,
be distinct from the thing granted. From this, they inferred, that, though the
reservation were void, the grant itself might be good. In the course of their
arguments, on this point, they observed, that Sir Henry Spelman was mistaken,
when, in his Glossary, under the word Feudum, he referred the original of feuds
to the Norman conquest. This drew from him a reply. He published it under
the title, « Of the Original Tenure by Knight Service in England.” In this
work, he argues, with great learning and strength of argument, that tenures,
such as they were granted, in the letters patent, by himself and the other com-
missioners, in Ireland, were not in use before the conquest. He distinguishes
between what he calls the servitia militaria and the servitules militares. He
contends, that thegrievances and servitudes of fiefs, as wardships, marriages, &c..
which to that day, he says, were never known to other nations, governed by.
the feudal law, were introduced by the conqueror. But he seems to concede,
that, in a general sense, military service and feuds were known to the Saxons.
In this middle opinion, he appears to be followed by two very great authorities,
Jord Hale and sir William Blackstone. Almost all writers, however, are
af.reed, that, in the reign of the conqueror, the feudal law was completely esta-
blished. Upon the whole, the most. probable conjecture appears to be, that
evident traces of something similar to the feud, may be traced in the Saxon
polity ; that it was established, with its concomitant appendage of fruits and
services, by the Norman barons, in the possessions, which were parcelled out
among them, by the conqueror ; and that, about the middle of his reigfn. it vﬁas

ormally,
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formally and universally established by law. This universality of tenure, is,

peculiar to England. In other kingdoms, those parts of the lands,
which were permitted to remain in the hands o% the natives, and a congiderable
part of those, which the conquerors parcelled out among themselves, were not
originally subject to tenure. In the earliest age, however, of the feudal law,
some advantages attended tenure, and frequently occasioned the conversion of
allodial into feudal property. But in the anarchy, which followed the removal
of the Carlovingian dynasty, there was an end of all political government: so
that almost all persons found it advantageous to enter into the feud. To effect,
this, they delivered up their lands sometimes to the soverei?n, sometimes ta
some powerful lord, and sometimes to the church, on condition to receive it
back in feudality. Lands thus delivered and returned, received the appella-
tion of feuda dala et oblata. Some portion of lands, however, still remained
free. this the proportion differs in the countries on the continent. In,
some, the courts presume it to be feudal, till it is proved to be allodial. In
others, the presumption is in favour of its allodiality. See before 63. a. note 1.
But with us, in the eye of the law, tenure is universal ; that is, the dominiune
direcium of all the lands in the kingdom is in the crown; the dominium utile
of them is in the tenant.

VI. 3. 4§ TO THE FRUITS AND INCIDENTS OF THE FEUDAL TENURE,
These, in the original simplicity of the feud, were reducible to two : on the part
of the lord, to the obligation of warranty, that is, to defend the title of his tenant
against, all others, and, when subinfeudation was introduced, to the further
obligation of acquittal, that is, to keep the tenant free from molestation, in
respect of the services due to the lords paramount : on the part of the tenant,
to an obligation, of giving his lord his aid, that is, his military assistance, and
services in defence of the feud. But this primitive simplicity of reciprocal
obligation, was soon destroyed. Different sorts of tenures were established,
and the fruits and incidents of them were multiplied. A detail of these does
Dot seem to be required in this place; especially as a full and masterly account
of them has been already given by Mr. justice Blackstone.

VL 3. 'I'he branches of feudal jurisprudence, which principally concern the
tenures of Littleton and sir Edward Coke's commentary, and which, therefore,
may be thought such as at once call for and limit the present investigation, are
those which relate to the inheritance and alienation of the feud.—With respect,
to the INHERITANCE OF THE FEUD, it may be obscrved, that, at the same time,
that succession itself prevails in every civilized country, the principle, by which
it is governed, and the order in which it proceeds, are, every where, different,
The principle and order of the feudal succession, are peculiar to that system of
polity. Nothing, perhaps, will show these in s strong a light, as bringing them
into contrast with the doctrines of inheritance in the civil law. It has been
already observed, that, in the Roman law, the distinction between real and per-
sonal property, except in the term of prescription, is seldom discoverable ; but
that in the feudal law, the legal incidents and qualities of the two kinds of pro-
perty are entirely dissimilar.  This is no where more striking, than in the article
of inheritance. The Roman law of inheritance embraces both kinds of pro-
perty, equal?'; the feudal law of inheritance, is, most strictly, confined to real
property, and, (it was almost said,) turns with disdain, from all property of the
personal kind. By the Roman law, the heir was a person instituted by the
m himself, or, in default of such institution, appointed by the law, to succeed

to his real and personal property, and to ull his rights and obligetions. In
the feudal law, he is a person related in blood to the ancestor ; and, in conse-
quence of that relationship, entitled, either, merely by act of law, or, by the
concurrent effect of law and the charter of investiture, to succeed, at the ances+
tor’s decease, to his real or immovable property, not given away from him by
will. In the civil law, he was considered, as represcnting the person of the de=
ceased ; in consequence of that supposed re ntation, the law cast on him
the ll'orertyu_\d rights of the deceased, and fixed on him all the deceased’y
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charges and obligations. Thus, by a fiction of the law, the person of the ances-
tor was continued in the heir, so that, in all religious, moral, and civil rights
and obligations, the heir, in the language of the Roman lawyers, was eadem per-
dona cum defuncto. In the feudal system, he succeeded to the real property,
_ohly, of the ancestor ; and this, not under any supposed representation to him,
or in consequence of any supposed continuation of his person, but as related to
him in blood, and, in consequence of that relationship, as a person designated,
by the original feudal contract, to succeed to the fief. By the civil law, eve
person was-considered as capable of instituting an heir; where the party died,
without instituting an heir, the law introduced a necessary heir. Hence, the
distinction in that law, between the heredes sui, necessarii, nati, and_facti. In the
feudal ‘law, it was an acknowledged maxim, that-God only can make an heir.
Hence the o‘:posite maxim of the feuds, solus Deus potest facere haeredem, non
#omo. By the Roman law, in consequence of the fiction, that the heir was the
same person with the deceased, he was bound to acquit all the deceased’s obli-
gations, not only, so far as the property derived by him from his ancestor
extended, but, in their utmost extent. 'Ixhe first indulgence granted the heir,
was, that, the pretor allowed him a certain time, in which, he might deliberate,
whether he would accept the succession ornot ; at the expiration of which, he
was obliged, either absolutely to accept, or absolutely to renounce, the inhe-
fitance. Justinian established still further, in favour of the heir, a liberty of
accepting the inheritance, with, what was termed, the benefit of an inventory,
that is, a condition, that he should not be liable beyond the value of the pro-
perty of the deceased. Nothing of this was known in the Kolity of the feudal
association. In the intendment of that law, the heir, as it has been observed
before, came under the original feudal contract: He claimed nothing as a gift
from the ancestor: He derived all from the original donor: He could not,
therefore, be liable to any of the obligations of the ancestor. Another maxim
of the Roman law was, that the representation of the heir to the ancestor,
did not take effect; till he determined his election to accept the succession, by
what was termed, an additio hereditatis. In the feud, the law cast the right of
heirship on the heir, immediately upon the ancestor’s decease ; and though,
when the doctrine of alienation was introduced, the ancestor, by disposing of
all his property, might render his right of heirship perfectly nugatory, so far as
related to the property of which the ancestor died seised; yet, upon this account,
he was not less the ancestor’s heir. Thus, by the Roman Yaw, as fixed by
Justinian, it was at the party’s option, whether he would, or would not, be in-
vested with the character of heir. The feud left him no option; it forced the
heritable quality on him; and the dead man, in the language of that law, gave
seisin to the living, and forced on him the character of heir. Hence the maxim
and expression of the feud, le mort saisit le vif. From the supposed represen-
tation in the Roman law, of the deceased, by the heir, it became a maxim of
that law, that no person could die testate, as to part of,his property, and intes-
tate as to the other part. The consequence of this was, that, whoever succeeded
as heir, whether he took the entirety, or a fractionary part only of the property
of the testator, was held, in consequence of that heirship, to continue the person
of the ancestor. In the feudal law, after testamentary alienation was allowed,
the contrary maxim ever prevailed ; the party might die testate, as to one part of
his property, and intestate as to another. To sum up the contrast in a few
vwrss ;—by the Roman law, the heir was a person appointed, indiscriminately,
by the law, or the deceased, to represent him ; and, in consequence of that
resentation, was entitled to his property, and bound by his obligations. In
the feudal law, the heir was a person of the blood of the ancestor, appointed, by
the original contract, to the succession, or, at least invested with a capacity of
succession ; and, in consequence of that succession, was supposed, more by the
general notions of mankind, than by the notions of the feudal polity, to repre-
sent the ancestor. By the Roman law, the beir succeeded to the property of
the ancestor, in consequence of his civil representation of him, and supposed
i continuation
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continuation of his person: In the feudal law, he acquired a notional repre.
sentation to the ancestor, in consequence of thc feudal succession. In the
Roman law, real and personal property were equally the subject of inheritance :
—in the feudal law, inheritance was confined to real property. The Roman
heir claims, as such, all from the person last possessed, and nothing from the
original donor : the feudal heir claims, as such, all from the donor, and nothing
from the person last possessed.

VI. 4 The same difference prevailed in these laws, with respect to the
ORDER OF SUCCESSION. By the Roman law, as it was finally settled by the
Novels, on the decease of an intestate, the descendants, of whatever degree,
were called to the succession, in exclusion of all other relations, whether ascene
dants or collaterals, and without regard to primogeniture, or preference to sex.
Where the intestate left no descendants, such ascendants as were nearest in
degree, male or female, paternal or maternal, succeeded to his estate, in exclu-
sion of the remoter heirs, and without any regard to representation; but, with
this exception, that, where the deceased left brothers and sisters, of the whole
blood, besides ascendants, all succeeded in equal portions, in capite ; and here,
if, besides ascendants, the deceased left children of brothers or sisters of the
whole bload, the children succeeded to their parent’s share, by representation,
in stirpes. Where the intestate left no descendants, and no ascendants, the
law called the collaterals to the succession, giving a preference to the whole
blood. By thelaw of the code, if no one was left in the descending, ascending,
or collateral lines, the husband succeeded to the estate of the wife, and the wife
to thut of the husband. This was altered by the law of the Novels. In default
of al heir, the estate became a res caduca, and -the fiscus or exchequer

ed. . Such appears to be the general outline of the Roman law, res-

ming successions. The feudal regulations respecting successions, differed

it, in almost evg respect. Originally fiefs were granted to be held at the
will of the donor, were, therefore, resumable at his pleasure; then, the
were granted for a year certain ; then, for the life of the grantee; then, to su
of the sons of the grantee, as the donor should appoint. Then, all the sons,
and in default of sons, the grandsons were called to the succession of the fief; in
the process of time, it was opened to the 4th, 5th, 6th, and 7th, generations, and
afterwards to all the male descendants, claiming through males, of the first
grantee ; and, at last, was suffered to diverge generall‘.‘y, to collaterals. But
this, as to such collaterals as were not lineal heirs of the first donee, was effected
through the medium of a fiction completely and peculiarly feudal. When a
person took by descent, his brothers, though in the collateral line of relation-
ship to him, were in the direct course of lineal descent from the ancestor. In
proportion as the descent from the ancestor was removed, the number of per-
sons thus claiming collaterally from the last, and lineally from the first, tai:,
was proportionally multiplied. In the course of time, the first taking ancesto®
was forgot, and then, it was presumed, that all who could claim collaterally
from the n last in the seisin of the fee, were of the blood of the original
donee. On this ground, in later times, when, upon the grant of a fief, it was
intended, that, on failure of lineal heirs, the fief should diverge to the collatcral
line, it was granted, to be held with the incidents and properties, with which
the donee would have held it, had it vested in him by descent, in a line of trans»
mission from a distant and forgotten ancestor : and, among them, that of
transmissibility to collaterals.—This general heirship of fiefs, in the male line,
'was introduced, in France, soon after the succession of the Capetian line, and,
in Italy and Germany, during the period, in which the empire was possessed b
the house of Franconia, and the earlier emperors of the Kouse of Suabia.
similar progress in the descent of lands, may be traced in the jurisprudence of
our own coantry. The policy of most feudal countries, has shown some

ference of the whole blood to the half blood, and a great unwillingnesnprg apero

admit females into the fef.. In England, there has been 4 mnore rigid exclusion
of half blood, and a less rigid exclusion of the female line, from the feudal

H2 succession,
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succession, than is to be found in the law of almost any other country, governed
by.the feudal polity. To us also, it seems to be peculiar, to exclude the parent
and all others in dymve ascending line, from the immediate succession to the fief.
But, the most striking point of difference between the Roman, and the feudal,
course of succession, is, the prerogative allowed by the latter to primogeniture.
To the eldest son, the-Roman law showed no preference ; wherever the feudal
foliﬁy has been established, he has beenallowed several important prerogatives.

n England primogeniture obtained in military fiefs, as early as the reign of
William the Conqueror, but, with this qualification, that, where the father had
several fiefs, the primum patris feudum, only, belonged to the eldest son. In the
reign of Henry the 2d, primogeniture prevailed absolutely in military fiefs, and
in the reign of Henry the 3d, or soon afterwards, the same absolute right to the
succession by primogeniture, obtained in socage lands. Thus, in all countries,
where the feud has been established, a marked distinction in the order of suc-
cession, has, in direct opposition to every principle and practice of the Roman
law, been shown to primogeniture. Usu, says Zoesius, ad omnia feuda serpsit,
st vel ex asse majors cedant, vel major preecipuum aliquod in iis habeant. But, it
is observable, that a total exclusion of the younger sons is, perhaps, peculiar
to England. In other countries, some portion of the fief, or some charge upon
it, is in many cases, at least, secured by law, to the younger sons. In some
places, this is secured to them for their lives only ; in others, their descendants
succeed to it.  Still, the eldest son, in the eye of the law, represents the fee.
In Spain, the patrimony is divided into fifteen shares. Three shares, that is, a
fifth of the whole, are first subtracted; afterwards, four shares, or a third of
the remaining twelve shares. 'This fifth and third, as they are called, are
termed a majoratus, and are at the free disposition of the parents; the re-
maining shares are appropriated to the children. The majoratus, may be, and
generally is, enmiletf upon the eldest son of the family, but a greater portion
of the patrimony cannot be settled on him, without leave from the crown.
The singular nature of this provision, has occasioned a particular mention of
it by most feudal writers; it was therefore thought proper to notice it, in
this place. Any further mention of the particular customs respecting primo-
geniture, appears unnecessary.

VL. 5. Another striking point of difference between the Roman and the feudal
polity, with respect o real property, is, the contrast between THE ABSOLUTE
DOMINION OVER THE INHERITANCE, with which the Roman law invested
the heir, and the numerous and intricate fetters, with which the feudal juris-

dence (of England particularly) has permitted it to be bound. The Roman

w, (it has been already stated at some length,) permitted a person to appoint
his heir, and invested him, on the testator’s decease, with all his rights and
obligations. Before Justinian introduced the benefit of the inventory, as the
heir, by accepting the inheritance, subjected himself to all the testator’s debts,
the office was sometimes refused, as dangerous. This gave rise to the vulgar,
the pupillar, and the quasi-pupillar substitution. The vulgar substitution was,
where the testator appointed one to be his heir, and, if he refused, substituted
another in his place. These conditional substitutions might be extended to
any number of heirs. When they were made, the heirs instituted ur.der them,
were called, in succession, to accept or refuse, the inheritance. When once an
heir accepted the inheritance, it vested in him absolutely, and all the subse-
quent substitutions then entirely failed. The pupillar substitution was, where
8 father substituted an heir to his children, under his power of disposing of
11{! own estate and theirs, in case the child refused to accept the inheritance, or
died before the age of puberty. The quasi-pupillar substitution was, where the
children past puberty, being unable, from some infirmity of mind or body, to
make a testament for themselves, the father, in imitation of the pupillar
lqbcg.it.ution, made a testament for them. In.all these cases, it is evident the
dominion over, and substance of, the inhéritance were preserved entire and

. e R unqualifieds
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unqualified. In two instances, and in these only, the Roman law admitted an
exception to their integrity. The first was, in the case of an usufruct ; where
a right was given to one person, to use and enjoy the profits of a thing
belonﬂ:ng to another. The second was, the case of a fidei commissum, when
the inhentance was disposed, in whole, or in part, to an heir, in trust, that he
should dispose of it to another. But neither of these devises suspended the
absolute vesting of the inheritance. An usufruct could not be extended
nd the life of the usufructuary. The fidei commissarius, (the person bene-
fically interested in the inheritance,) could compel from the Aeres fiduciarius,
(the trustee,) a transfer of the inheritance immediately on the aceruer of his
right. ‘Thus the property and dominion of the inheritance absolutely vested in
him in équity, with an immediate right to compel a legal transfer of it. In this
manner, by the Roman law, the heir succeeded, in every case, to the absolute
m of the inheritance, and to all the rights and obligations of the ancestor.
t d, however, be observed, that this account of the simplicity of the
Roman law, with respect to the tenure, if it may be so called, of property,
lies to it only, in the state of simplicity, in which it was placed, by the
?r‘;bellian and Pegasian decrees. In a further part of this annotation, we shall
have occasion to mention the alteration occasioned by the introduction of
fidei-commissary substitutions. These are td be considered, as a departure
from the genuine spirit of the Roman law, in the doctrines respecting inherit-
ances. See Huberi Prelectioncs ad Inst.lib. 2.tit. 23. § 18, ;-I:)cm that spirit,
nothing could be more different, with respect to the tenure and modifications of
y, than the regulations of the feudal law. According to these, the heir
derived his title, no otherwise through his ancestor, than from the necessity of
mentioning him in his pedigree. This enabled him to describe himself, as an
object, to whom the siuccession was originally limited. Thus he was a nominee
in the original grant; he took every thing from the grantor, nothing from his
ancestor. The consequence was, tnat, while the absolute or ultimate owner-
ship was supposed to reside in the lord, the ancestor and the heirs took
ly as a succession of usufructuaries, each of whom, during his life,
enjoyed the beneficial, but none of whom possessed, or could lawfully dispose
of, the direct or absolute duminion of the property. Thus, while, by the
Roman law, and the law of almost every other country, property is vested in
the possessor solely and absolutely, every species of feudal property is neces-
sarily subject to the three distinct and clashing, though concurrent, rights of
the l{')rd, the tenant, and the heir. It follows, that, by the original principles
of the feudal law, fiefs could neither be aliened nor charged with debts, and in
direct contradiction to almost every other system of law, the feudal system of
politr made land unalienable, and absolutely took it out of commerce.

VI. 6. THE vARIOUS MODES WHICH HAVE BEEN USED, IN THE COUNTRIES
WHERE THE FEUD HAS BEEN ESTABLISHED, TO ELUDE, OR OVERTHROW, THE
RESTRAINTS UPON ALIENATION, form one of the most important parts of
feudal learning. The mode, by which this has been effected in England, is
peculiar to itself. It has been the principal occasion of the striking difference,
to be observed, in the feudal jurisprudence of England, and that of other
countries. One artifice to elude the feudal restraint upon alienation, seems to
have been resorted to, by every nation where the feudal policy has been
established,—that of subinfeudation. Its effect, in aggrandizing the vassals,
and rendering them independent of the throne, has been already noticed. It
also served as an indirect mode of transferring the fief. It was inhibited in
England, to all but the king’s vassals, by the statute quia emptores terrarum,
18 Edward 1st; and this inhibition was extended to the king’s vassals, by the
statute de prerogativa regis, 17 Edw. 2. c.6. In most other countries, it is
still allowed, under some restrictions. The chief of these are, 1st. Thas it
must be a real subinfeudation, and not a sale, or other transaction, under the
appearance or colour of a subinfeudation; 2d. That the sub-vassal must be u:lf
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egqal, or at least, of suitable rank and circumstances. And, 3dly, The con-
ditions, so far as the lord is interested in them, must be the same, as those,
upon which the original investiture is granted. In other respects, the feudal
history of alienation has varied. As it now stands, in almost every country,
the lord’s consent must be had. But in some, it still continues a matter of
favour,_in others, it is a matter of right, to which the tenant is always entitled,
on paying certain fines to the lord.  The principal of these are the guint and
the lods et ventes. These the lord claims on every sale. In other cases, where
the fief is transferred from one to another, the lord claims the relevium or droit
de rachat, which, generally, is one year's produce of the fief. In many coun-
tries, where the tenant sells his fief, the lord has a jus retractus, or retrait
Jeodal, by which, he has a right to become, himself, the purchaser of the fief,
on reimbursing the stranger the price puid by him, for the purchase of it, and
the costs attending the purchase. In many countries, also, the right of the
heir is consulted by giving him the retrait lignager, by which, when a fief is
sold, a relation of the vendor, within a certain degree of parentage, may
entitle himself to repurchase the fief by an offer of the purchase money, inte-
rest, costa, and expenses, or as it is termed in the writ, offre de bourse, deniers,
loyauzx courts a parfaire. Such is the general history of alienation in foreign
countries, The history of aliemation in England is very different. A liberty
of alienating lands of purchase, at least where the party had no son, is allowed
by a law of Henry the 1st, and expressly recognized by a law of Henry the 2d.
Sometime afterwards, it obtained generally, with little or no limitation. The
indirect mode of aliening, through the medium of subinfeudation, the restraint
of it, by magna charta, and its total abolition by the statutes quia emptores,
and de prerogativa regis, have been already noticed.

VL. 7. But while the restraints upon alienation, so far as it was contrar
to the general dprinciples of the feudal tenure, were thus gradually removed,
the policy and private views of individuals, found means to impose new
restraints uponit. This was done by the introduction of conditional fees at the
common law, and afterwards by the INTRODUCTION OF ENTAILS. We shall
consider this species of limitation of property, with a view to the different
modes of it, which have been admitted by the l{oman law, and by the laws of
France, Spain, Germany, Scotland, and England. With respect to the Roman
law, we have already had occasion to notice its simplicity, in the inheritance
of property, as it was settled by the Trebellian and Pegasian decrees, and its
alteration, in this respect, by the introduction of the fidei-commissa. These
gave rise to successive fidei- commissary substitutions. By multiplying these,
‘and by prohibiting each substitute from aliening the inheritance, property was
absolutely taken out of commerce, and fixed, in a settled and invariable course
of devolution, in particular families. There is reason to suppose this mode of
settling property was never common, and the policy of Justinian soon inters
fered to check it. By the 15g9th Novel, he restrained fidei-commissary substi-
tutions to four d including the party himself, who instituted the substitu«
tion. With the third substitute, theretore, the power of the testator expired, the
absolute domijnion vesting absolutelyin him. This,in some measure, restored the
law to its primitive simplicity. A similar progress is discoverable in the history
of French Jurisprudence respecting Substitutions. The law of France appears
to have generally admitted perpetual substitutions. The ordonnance of Orleans,
in 1560, restrained them to two degrees, exclusive of the instituant. That
ordonnance not having a retrospective operation, and the inconvenience arisi;)g
from prior substitutions being greatly felt, the ordonnance of Moulins, in 1560,
restrained all substitutions, anterior to the ordonnance of Orleans, to the fourth
degree of the instituant. The ordonnance of 1747 fixed the law on this import-
ant branch of real property. It was framed with great deliberation, by the
chancellor d' Aguesseau, &ﬁer taking the sentiments of every parliament in the
kingdom, upon forty-five differcnt questions proposed to them on the su'll)‘{:ept.
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These questions, and the answers of the parliaments, have been published under
the title, Questions concernant les Substitutions, Toulouse, 1770. The ordon-
nance of 1747 confined substitutions, with some exceptions, to two degrees, and
directed the degrees to be computed, by the individuals, in whom the sub-~
stitution vested. Upon this, it was held’,' that if the testator appointed several
Eznons, jointly, to the inheritance, they formed, together, but one degree; if
appointed to it several persons successively, though in the same degree of
kindred, as brothers or sisters, each person in whom the succession vested,
formed one degree. The mode of settlement used in Spain, by what is termed
a Majoratus, has been already noticed. In Germany, the restraints imposed by
the feudal law, on the alienation of property conﬁne(f by the original investiture,
to a particular channel of descent, still prevail; so that the same intricate
entails subsist with them, as with us ; without those modes of eluding them
which the laws of England have sanctioned. _7The tailzies or entails of Scotland
appear still more intricate. The least restrictive of these is called a Simple
Destination. It is defeasible and attachable by creditors, so that it amounts to
no more than a designation who is to succeed to the estate, in case the tem-
porary possessor neither disposes of it, nor charges it. The next degree of
tailzie, is a tailzie with prohibitory clauses. The proprietor of an estate of
this pature cannot convey it gratuitously, but he may dispose of it for onerous
causes, and it may be attached by creditors. The substitutes, however, as
creditors by virtue of the prohibitory clause, may by a process in Scotland,
termed an inhibition, secure themselves against future debts or contractss
The third and strictest degree of tailzie, is a tailzie guarded with irritant and
resolutive clauses. This is a complete bar to every species of alienation
voluntary or involuntary. The eflicacy of these clauses, both against the heir,
and the creditors of the tenant in tail, aliening, was established in 1662, by a
solemn decision of the judges of Scotland, in the case of the viscount Stormont
against the creditors of the earl of Anandale; and that decision was sanctioned
by a statute of the Scottish parliament in 1685. This mode of entail ap|
to be greatly discouraged by the judicature of the country; and modes of
eluding it have been discovered, and allowed in their courts of justice. With
respect to English entails, we have taken notice of the maxim of the Romaa
law, that no man can name an heir to succeed to his heir ; and, of the opposite
maxim of our law, that God only can make an heir, not man. The latter
maxim was understood, with this qualification, that, though the party could not
introduce a person into the heirship of the fief, who was not originally capable
of inheriting the fief, br being of the blood of the donee, still he might give a
preference to a particular class of persons, falling within that descrirtion, and
might exclude others. Thus, in England, according to sir William Blackstone,
(lib. 2. c.7. 8. 2.) as in all other countries, where fiefs have prevailed, they
might originally be limited to the male, either in preference to, or in utter
exclusion of, the female descendants of the party. In the same manner, they
might be limited to a male and his descendants, by a particular wife, or to a
female and her descendants, by a particular husband, or to both the parents and
the beirs of both their bodies. These, at the common law, were all termed
Estates in fee-simple conditional. The condition, from which these estates took
their appellation, did not prevent the fee from vesting in the donee, immediately
upon the gift ; it only authorized the donor to re-enter, if the party had not
issue, or, if, having issue, the issue afterwards failed, and neither the donee
nor the issue aliened. Upon this principle, it was considered to suspend the
wer of absolute alienation, till the birth of issue. But upon the birth of
issue, the party had the same power of alienation over the conditional fee, as
he had over an absolute fee. The statute de donis conditionalibus took away this
power. It did not, however, affect the estate of the donee, in any other
respect. The consequence of this was, that, a tenant in tail was as much
seised of the inheritance, after the statute de donis, as a tenant in fee-simple
. . H 4 condjtional,
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conditional, was, beforeit. Thus, therefore, an estate of inheritance remained
in the donee; but, a particular description of heirs only being entitled to take
under it, it received the appellation of an estate tail, that is, an estate docked,
cut off, or abridged, in contradistinction from the estate in fee-simple absolute.
Thus, the fee was preserved to the issue, while there was issue to take it, and
was J)reserved to the donor, when the issue failed. This reversionary right of
the donor was soon found to be susceptible of the same modifications, as a
present estate, and, therefore, limitations, either of the whole reversion, or of
partial estates out of it, were made to strangers. [t frequently happened, that,
wfter a limitation to one series of heirs, another series of heirs was substituted,
to take the fief, on the failure of the first series. The first person then, to whom
this subsequent series was limited, was made the stock, or terminus, of this sub-
sequent line of inheritance. In these cases, the substitute did not take in
I:Ality of heir to the last taker, but as a new purchaser under the original
mor. Thus, in direct opposition to every genuine principle of the Roman
law, endless substitutions were introduced, not only of individuals, but of whole
lines of descendants, and the estate being thus unalienably preserved to the
issue; there was still a more pointed opposition, to the maxim of the Roman
‘law, that the heir necessarily succeeded to the obligations of the deceased.
VI. 8. These new restraints upon property were never favourably received,
and various ARTIFICES WERE USED TO ELUDE THEM. One of these, was
carried into execution, through the medium of a discontinuance. It has been
observed, that, though the statute de donis took away the power of lawful
alienation, it did not suspend the vesting of the fee. The alienation, therefore,
of the donee tenant in tail, was no forfeiture ; and the alienee, as he took his
conveyance from a person seised of the fee, was considered as coming in, under
a lawful transfer of the inheritance. Now, it was an established rule of law,
that, whenever any person acquired a presumptive right of possession, his pos-
session was not to be defeated by entry. The consequence of this was, that,
in these cases, the alienation was unimpeachable during the life of the alienor,
and, after his decease, the heir could not assert his title by the summary pro-
cess of entry, but, was driven to the expensive and dilatory process of a
formedon ; this was termed a discontinuance. The expense and delay attending
a formedon frequently prevented the tenant in tail from resorting to it, to
assert his right. In the course of time, the period for asserting it elapsed, and
thus, ore, virtually, the discontinuance proved a bar to the entail.
Another mode of eluding estates tail was, by warranty. When lands were
conveyed from one to another, the grantor, for the greater security of the
grantee, usually warranted, that is, entered into a8 covenant to defend the
meuion to the grantee, and, in case of eviction, to make him a recompense.
is obligation of the ancestor was considered to be a covenant real, and
therefore, on his decease, descended on the heir. Thus, it fre?iuently happened,
that, on the death of the ancestor, his contract of warranty descended on the
person, who would, otherwise, be entitled, as his heir, to J;e lands warranted,
so that, the obligation of warranty, and the right to the lands warranted, met
in the same person. The consequence of this was, that, as heir in tail, he was
entitled to the lands; as heir general, he was bound to defend the title of his
ancestor’s alienee : thus, if, on the one hand, he was entitled to recover the
lands, the alienee was entitled, on the other, to recover an equivalent recom-
pense from him. To prevent this circuity, it was held, that the obligation to
warranty, precluded him from claiming the lands warranted. Against this, in
some cases, the statute de donis, provided. The general doctrine was, that
where the heir claimed, as heir, the lands warranted, he was bound by the war-
nnz, in those cases only, where he inherited, from the ancestor, fee simple
of equal value ; but, where he claimed as purchaser, he was bound by
the warranty, though no such lands descended upon him. This is the meaning
of the maxim, that warranty, when lineal, is a bar with assets; and when
collateral,
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collateral, is.a bar without assets, to the right of the tenant in tail, on whom
it devolved. By these artifices, the force of entails waseluded. In the progress
of time, methods were discovered, by which the law allowed them to be
absolutely destroyed. The first of these has received the name of a common
recovery. In the language of the courts, a recovery is the effect of a sentence,
in a solemn judgment, whereby the party is restored to a former right. In the
i of nur courts, when applied to judgments in adve:
actions, it is the effect of a sentence, by which, in a suit instituted for the
recovery of an estate claimed by the party, judgment is given him, that he
shall recover it, according to his claim. In a suit of this nature, when really
adv , the judgment, whether given after defence, or upon default, equally
bound tze right to the land. Of this, tenants in tail availed themselves, to
deliver their estates from the entails to which they were subject. They per-
mitted the entailed lands to be recovered against them, on a fictitious process,
but, with a secret confidence, reposed in the recoveror, that, after the recovery
was completed, he should reconvey the lands to the party in fee simple ; and
in the meantime, Permit him to ta{e the profits of them. Another mode, by
which the destruction of entails was allowed to be effected, was the application
of the legal operation of fines. In the notion of our courts, a fine is a com-
promise, with the leave, and under the sanction of the court, of a real action,
for the recovery of land. It is common to all courts of justice, to permit suits
commenced in them, to be compromised, and to give their sanction to the
comPromine. In the civil law, and in the feudal law of other countries, this
species of compromise is termed a transaction. The process itself, therefore,
we have in common with them. But, it is peculiar to our law, to use it as a
mode of eluding the restraints imposed by the law of the land on the alienation
of real property. A writ is brought against the tenant in tail, by which the
party suing out the writ, demands the lands, against the tenant, on his sup=
previous agreement or covenant, to convey the land to him. The tenant
1s understood to be satisfied with the justice of the claim, and therefore applies
for the license of the court, to make the matter up. This is granted. The
parties thereupon enter into a concord or agreement. By this, the tenant
acknowledges the lands to be the right of the demandant. This acknowledg-
ment, being made with the leave, and under the sanction, and entered on the
records, of the court, had the effect of a judgment. Of this process, tenants
in tail availed themselves, to bar their estates tail, in the same manner they did
of judgments : they procured a fictitious suit to be instituted against them, and
settled it, by a fictitious compromise, in which they acknowledge the right to
be in the demandant ; with the same secret confidence reposed in him, that
be should hold the estate in trust for them, and convey it according to their
directions. Thus, through the medium of a collusive suit and judgment, which
are now called a common recovery, in one instance, and of a collusive suit and
compromise, which are now called a fine, in the other, entails were totally
defeated. It is unnecessary, here, to trace the steps by which this has beem
effccted. Common recoveries were originally a deceit upon courts of justice.
When the sanction of the courts was first given them, it was done indirectly,
with great caution, and some degree of artifice. It was not till the reign of
Edward the 4th, that they obtained the unequivocal sanction of a solemn
decision of a court: and it was a much later period, before their effects were
recognized by the legislature of the country. The introduction of fines, was
effected in a much bolder manner. The statute de donis had said fines should
be null ; the statute of the 4 of Henry 7, or at least that of the 32 of Henry 8,
said they should be valid. The different effects of a fine and a recovery do not
fall within this inquiry. (Mr. Cruise’s valuable treatises upon them are well
known.) It seems sufficient to observe, generally, that, a fine is binding on
the issue in tail only; a recovery is binding both on the issue and those
iming in reversion or remainder. A still more summary and easy opening
of s has been granted by the legislature, in favour of the cmﬁn, by.
33 Hen. 8.
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433 Hen. 8. c. 39. in favour of the creditors of traders, by the 21 Jac. 1. c. 19.
whereby the ‘commissioners are authorized to sell the bankrupt's entailed
lands; in favour of general creditors, by the acts for the relief of insolvent
debtors ; and in favour of charitable donations, by the 43 Eliz. c. 4.

VL. 9. The alienation hitherto spoken of, except that referred to in the last
observation, has been confined to cases where it is the act of the party himaelf ;
and is, therefore, termed voluntary alienation. But, in many cases, it is pro-
-duced by the act of law against the party’s own will. In these cases, it is
termed INVOLUNTARY ALIENATION. Here its effects must be considered, with
réspect to the party himself, his heir, and the special prerogative of the king.
In every instance the genius of the feud appears. With respect to the party
&imself, the tendency of the feud to secure to the lord the services of the
tenant, and to take landed pro‘)erty from commerce, has been noticed. It was
.8 consequence of those principles, that the party was not at liberty to subject
-either himself, or his lands, to the payment of his debts. When, therefore, at
the common law, a person sued a recognizance, or judgment for debt, or
-damages, he could neither take the body, nor the lands of the debtor, except
in some special instances, into execution. He could only take in execution
his goods and chattels, and the profits of his lands. For those the law gave
him the fieri facias, by which the sheriff was commanded to cause the sum, or
«debt recovered, to be made out of the goods and chattels of the debtor ; and
the levari facias, by which the sheriff was ordered to seize the debtor’s goods,
.and receive the rents and profits of his lands, till the creditor was satisfied.
Thus, at the common law, neither the person nor the lands of the debtor could
be attached for debt. But, by the 25th of Edw. 3d. c. 17. the body of the
.debtor was made liable, by a writ of capias ad satisfaciendum, to imprisonment,
&ill the debt was satistied; and the statute of Westminster 3. 13th Edw. 1st.
ch. 18. granted the writ of elegit, by which the defendant’s goods and chattels
are delivered, to the creditor, at an appraised value; and, if these are not
sufficient, then the moiety or one-half of the freehold lands of the debtor, are
-delivered to the creditor, to be retained till the debt is levied, or the debtor’s
interest in the land is expired. Afterwards, under the statute de mercatoribus,
13 Edw. 1. the merchant might cause his debtor to appear before the mayor
of London, or any of the other persons mentioned in the act, and there acknow-
ledge his debt. This was called a recognizance. Ifthe debt was not paid at
the time appointed, the recognizance was held to be forfeited, and the body,
lands and goods of the debtor, were to be delivered to the merchant creditor,
in execution, to compel payment of the debt. The process by which this was
done, was called an erxtent, because the sheriff was to cause them to be
appraised, to their full or extended value, before he delivered them to the
creditor. By the statute of the 27 Edw. 3. c.g. & similar process for the
recovery of debts was provided for those, whose debts were ackuowledged
before the mayor of any of the towns, where the staple was held. These
securities are generally known by the short appellation of statutes merchant
and statutes staple. From their nature, they were, at first, appropriated to the
commercial part of the community. By the 23d Hen. 8. a similar security,
by a recognizance in the nature of a statute staple, was extended to the com-
munitI at large. - The laws, respecting bankrupts, seem now, to have made the
landed property of merchants and other tradesmen, generally subject to their
debts. The statutes respecting fraudulent conveyances and devices have pro«
ceeded, some way, towards making lands generally liable. It may not be
improper to close this account of involuntary alienation by an account of invo-
luntary alienation in the Roman law, as it is succinctly stated in the Digest,
lib. 43. tit. 1.  Primo quidem res mobiles animales pignori capi jubentur, mozx
distrahi ; quarum pretium si suffecerit, beme est; si non suffecerit, etiam soli
pignora capi jubentur et distrahi.” Quod si nulla moventia sint, a pignoribus soli
snitium faciunt. Quod si nec quee soli sunt, sufficiant, vel nulla sint soli pignora,
dunc perveniclur .ctiam ad jura. Si pignora gue. capta sunt, emplorem mom

inveniant,



L.3.C.4. Sect.300. Of Tenants in Common. [191..

inveniant, rescriptum est ul addicantur ipsi cui quis condemnatus est. Addst
cantur autem ea quantitate qua debetur. :
With respect to the heir,—it has been observed, as one of the most striking
peculiarities of the feudal system, that the heir claimed nothing from the
ancestor, but came in under the original feudal contract. The consequence
was, that, originally, though on the decease of the debtur, the executor was
answerable, as far as he had assets, the heir was not answerable in respect of
the lands descended. But, after the free alienation of land was allowed, the
attachment of it, in the hands of the heir, for the debt of his ancestor, followed
as a necessary consequence. But, here again, the principle of the feudal law
introduced a distinction, which, with some qualifications, prevails at this day’
that, the assets in the hands of the executor, are liable generally to the an-
cestor’s debts of every kind, but the assets in the hands of the heir, are liable
only to debts of record, and debts by specialty, in which the heir is named;
to the former, in respect of the lien, which the process of the court created,
on the lands themselves; to the latter, on the supposition, that the heir was
comprehended in the original contract. For the ancestor’s debts by simple
contract, in opposition to the Roman law, and to the most obvious principles of
natural justice, the heir still remains not liable. As to involuntary alienation,
in respect to the king, it has been observed, that, in the case of a common
person, the body of the debtor was not liable to execution; but, in the case
of the king, it was different ; for, at the common law, the body of the king’s
debtor is generally supposed to have been always liable to execution. Yet it
seems singular, that, when the statute of magna charta restrained the king from
seizing a man’s land for debt, it should leave him at liberty to seize his .
In the course of time, however, it is certain, that the body of the debtor might
be seized, and that, after the law made it liable for the debts of the subject,
the king had these special prerogatives, that he could protect his debtor against
the suits of his other creditors; and that, at the common law, he had a right to
the custody of his debtor’s person, in another prison, at the suit of the subject.
By the common law also, all the goods and chattels of the king’s debtor might
be sold for the payment of his debts. But the most important of the preroga-
tives of the crown, at the common law was, that, in the king’s case, execution
issued, not only against the goods and chattels, but against the lands of the
debtor. Another important prerogative was, in the case of rent, for which the
king might distrain on any of the lands of the debtor. He had other important
prerogatives, with respect to priority and preference in execution, and satis-
faction of his debts, a minute investigation of which does not fall within the
subject of this diccussion. These extensive prerogatives have been consider-
ably increased by the statute law of the realm. By the 33d Henry 8. c. 39.
all obligations made to the king, are to have the same force, and to be attended
with the same remedies, to recover them, as a statute staple. By the 13 Eliz.
C. 4. the lands of treasurers, receivers, and other accountants to the crown,
were made liable to execution for debts to the crown, in the samne manner as
if the party had acknowledged a recognizance, under the statute of Henry 8.
A doubt arose upon this statute, whether a sale might be made under it, after
the death of the accountant or debtor. To remedy this, the explanatory
statute of the 27th Eliz. c. 3. was passed, by which a power of sale, after the
death of the debtor, was expressly given. Afterwards, by an act made in the
39th year of queen Elizabeth, this explanatory act was repealed, and a new
exposition was made of the statute of the 13th Eliz. with various new provisions.
But the act of the 3g9th Eliz. being only temporary, and having expired early
in the reign of James the 1st, the explanatory act of the 27 o’?)Elin. was
revived ; but it fell into disuse, and when it came to be examined, on occasion
of the late exertions made for the recovery of the crown debts, it was found
defective. This gave rise to the act of the a25th of his present majesty, c. 35.
by which the court of exchequer is authorized, oh the application of -his
' : majesty’s
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majesty’s attorney general, in a summary way, by motion, to order the estates
of crown debtors, which should be extended by any writ of extent, or diem
clausit extremum, to be sold for the payment of the debts. Thus the law

to stand at present, on the involuntary alienation of land, with respect
to the debts due to the crown.

VI. 10. Asto TESTAMENTARY ALIENATION ; the influence of feudal prin-

ciples, on this branch of alienation, is still strongly felt. It has been observed,
that, by the Roman law, a will was an appointment of an heir; and he was
considered, at the death of the testator, as universal successor to all the pro-
perty, rights, and obligations, of the deceased. Testamentary alienation, like
every other alienation, was prohibited by the genius and law of the feuds. By
what steps it prevailed here, is so happily, and so concisely explained, in &
note of the present Editor's most learned predecessor in this work, (note 1
to page 111. b.) as to render any deduction of it unnecessary in this place.
To a perusal of that note, the reader is therefore invited. It remains to ob-
serve, that, after the testamentary power over land, was introduced, a devise
¢f lands was not considered to operate as an appointment of a party to be a
-general heir of the testator, as in the Roman law; but was considered to
operate as a legal conveyance of the lands themselves. See lord Mansfield's
argument in Hogan v. Jackson, Cowp. 299. In consequence of this, many of
the requisites to other legal instruments are requisite in wills. Thus, as to
the :?cacy of a deed, for the transfer of real property, it is necessary, that
the grantor should have the seisin of the lands conveyed ; so, to the efficacy
of a will, it is nec , that, at the time of making his will, the devisor should
have the seisin of the lands devised, or at least that kind of inchoate seisin or
title, which is conferred by a contingent remainder. The consequence of which
s, that, while a Roman will operates on all the property of the deceased, with-
out any regard or distinction, as to property acquired by the testator, before
or after, the making of his will ; by the law of England, a will cannot operate
on any freehold lands, of which, at the time of making of the will, the part
has not this species of seisin. Another consequence of the notion, that, awiﬂ
affecting lands, is merely a species of conveyance, is, that, as by the law of
England, a fee simple cannot be created without words of inheritance in the
original donation or grant, so by the same law, words ‘o{ inheritance are equally
necessary to the creation of a fee by will. The only difference is, that certain
technical words are required by law, to the creation of an estate in fee, by
deed; but in wills, they may be dispensed with, and supplied, by any words,
sufficiently denoting the intention of the testator. Here the subject appears
to draw to a conclusion.
. VL 11. The reader bas been presented with some of the most striking
circumstances in the history and principles of the feudal law, particularly so
far as they affect the landed property of this country. It remains only to state
some of the most striking circumstances, IN THE GENERAL HISTORY OF ITS
DECLINE. It has been shown, that the peculiar ingredient of the feud was,
the connection between, and the reciprocal obligations of, the lord, and the
tenant. Whatever interrupted or relaxed this connection and reciprocity of
obligation, had a direct tendency to overturn the feud.

One of the earliest circumstances of this tendency was, the general sntro-
duction of the practice of subinfeudation. This, however salutary, in a general
view, loosened the tye, which united the feudal association, by preventing the
chain of dependence and subordination, consequent to the practice of sub-
infeudation ; and which, it is evident from the general principles of the feudal
law, and the history of other nations, operated in the strongest manner to
cement and perpetuate the feud.

Another circumstance of the same tendency, was, the sntroduction of the
tenure of escuage. This enabled the tenants by knights service to send persons
to serve in the king's armies in their stead, and in process of time to make a

pecuniary
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pecuniary satisfaction to the lord, in lieu of it. This substitution of money,
for personal attendance, was diumetrically opposite to every feudal principles
Accordingly all writers have considered it, as a degeneracy of the tenure of
knight service. A further circumstance of the tendency we are speaking of
was, the prevalence of the socage tenure. It is probable, that the number of
these tenures was not great, till a considerable time after the Norman conquest;
and perha})a the increase of them was not rapid, till sometime after the intros
duction of escuage. From a comparative view of the different natures of the
military and socage tenures, it is easily seen, how much stronger the feudal
connection was under the former, than it was under the latter. The tenure in
burgage was a species of e tenure. Under this, chiefly, the commercial
part of the community classed themselves. Nothing could be more opposite
to the nature of the feudal tenure, than the wealth, the independence, and
the peaceful habits of life, which usually attend the pursuits of commerce,
Thus, as the general tenure of socage prevailed, the connection between the
lord and the tenant proportionally relaxed. :

But one of the most important circumstances, in the history of the decline
of the feud, is, the introduction of uses. By these the legal estate of the land
was in the feoffee. In fact, therefore, there never was a vacancy in the tenure,
But the ownership and beneficial property of the land being absolutely vested
in the cestui que use, there was no point of connection between him and the
lord. Besides, when a feoffment was made to uses, it seldom happened, that
the feoffment was made to a single person. The feoffees were numerous, and
when their numnber was reduced to that of one or two persons, a new feoffment
was made to other feoffees, to the subsisting uses. In the meantime, the
ownership of the land was transmitted and aliened, at the will of the cestus gue
use. It 18 evident that, while the fief was held in this manner, there was a
wide separation between the lord and the tenant. It must also be observed;
that, where there was a feoffment to uses, the fruits of tenure incident to pure
chase, became seldom due, and those incident to descent almost never accrued
to the lord. Now, where a person took by purchase, the lord was only entitled
to the tritling acknowledgment of relief: when he came in by descent, the lord
was entitled to the grand fruits of military tenure, wardship, and marri
From these observations, it is clear, how great a fraud was practised upon the
lord, by the introduction of uses. A fief thus circumstanced, presented an
apparent tenant to the lord, but it was almost barren of every fruit and
advantage of tenure, and the land itself was entirely subtracted from the feud.
Hence, we find, that, among the mischiefs recited in the preamble to the
statute of uses, the loss to the lord, of the fruits of tenure, is particularly
insisted on. It does not fall within the nature of these observations, to mention
the which were taken to extirpate uses. One of them was the statute of
the 1 Richard the 2d. cap. 9. which gave an action to the disseisee, both
against the feoffee, and the cestui que use. It is observable, that the senatus
consultum Trebonianum, gave the same right of action against the Azres fidei
commissarius. Unquestionably the object of the statute of the 27 of Henry 8.
was to effect a total extirpation of uses.

But uses were preserved under the appellation of Trusts :—the consequence
has been, that more than half the landed property in the kin‘fdom is, in some
form or other, charged, in the hand of the legal tenant, with a trust for the
benefit of some other person. A court of law, from its constitution, could
not take notice of such a charge : in fact, such charges originally were almost
always frauds on tenure ; but there were reasons (perhaps rather specious than
substantial) for contending, that, as between the legal owner and the person
entitled to the benefit of the trust, the legal tenant was under a moral obliga~
tion to execute the trust. Now, the only means of compelling the legal tenant
to execute the trust, which the judicial policy of the times atforded, was, by a
resort to the chancellor. The common law allowed him to wmp:(lh:‘be

atte ce
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attendance of any person by the writ of subpcena; and to enforce obedience
to his directions by.sequestration of the property, and imprisonment of the
my. These enabled him to summon the legal tenant to his court, to order
im to execute the trust, and, if he refused, to compel him to execute it, by
wequestration and imprisonment. Too great praise cannot be given to the
sound policy and discretion, with which the chancellors successively exercised
this nice and important jurisdiction. If they had considered that .trusts,
charged on lands, should be governed by the rules of the civil law, which, when
they first came under their notice, seemed the natural course, the discordancy
between tenure and trust must have produced infinite confusion : but, by sub-
ing trusts, as far as the nature of the case allowed, to the established rules
of the feud, they preserved an analogy between feuds, and trusts, in their
most important bearings, as the order of descent, the estates into which pro-
perty may be modified, entails, and the mode of barring them; at the same
time, that they preserved inviolate, the relation between the lord and the
tenant, the great principle of feudalism. Hence, where one person held land
in trust for another, though the chancellor would decree the trustee to convey
to the beneficial owner, still, the trustee remained tenant to the lord.—In the
same manner, where land was conveyed to a person and his heirs on a parti-
culor trust, and the trust was performed, the land, by the rules of the civil law,
was instantaneously revested in the grantor ; but the chancellor considered it
to continue in the trustee. Thus, in each case, the feudal relationship remained
till the tenant himself, by a legitimate conveyance, introduced another into
the tenure—The same principles, (allowing for its different nature), were
received into personal property, when the legal ownership of it was vested in
ene person, cﬁifged with a trust in favour of another. By this excellent
arrangement, while trusts were made subservient to the general wants and
purposes of society, an analogy between them and legal estates and interests
in property was established, and, so far as real property was concerned, the
mpﬁnciples of the common law of tenure were respected and preserved.—
, the propriety of this arrangement, and the undeviating wisdom of the
great personages, by whom it was adopted and completed, has not been suffi-
ciently noticed.
- It remains to observe, that the immense quantity of property of every
description, which in consequence of these circumstances was brought under
the. jurisdiction of the chancellor, gave rise to the great difference between
the office of chancellor in this country, and the office of chancellor on the
continent. In all countries of Europe, the chancellor is the hifhest dignitary
of the state, the guardian of ‘the sovereign’s cunscience, an generally the
keeper of his seal ; the visitor of hospitals and colleges of the %’s founda-
tien, and the general superintendent of charitable foundations ver these,
the chancellor of England exercises chiefly, in consequence of the introduc-
tion of'trusts, a vast and extensive jurisdiction, partly as a court of common law,
but principally as a court of equity. On the continent, the chancellors have
po such exclusive court ; but have the universal superintendence over all that
relates to the administration of justice.in the kingdom, a controlling power to
ootrect any abuses, which find their way into courts of judicature, to form new
regulations for their proceedings, to determine questions of jurisdiction between
them, to settle differences among the members of them, to appoint the higher
offices of justice, and form the royal ordinances and edicts, which in any wise
related to the legal polity of the kingdom, or the administration of justice.—
In most countries, the administration of common law and equity is committed
to the same courts; in England, the courts are separate :—Lord Bacon, De
A utis Scientiarum, I. 8. c. 3. app. 46. has pronounced a decisive opinion
in favour of their separation. .
. While the relation between the lord and the tenant was great, the separation
of the beneficial interest from the legal tenure was a serious mischief. Als the
: relation
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relation is now exceedingly small, it is, in this respect, scarcely felt. In the
case of Burgess v. Wheate, 1 Blackst. Rep. 123. lord Mansfield endeavoured
to estublish the right of the crown to the benefit of a trust, which failed for
want of an heir, by attempting to fix on trusts, the feudal incident of an escheat.
In the discussion of the question the analogy appeared unnatural, and the case
was decided against the crown. A better ground in favour of the claim of the
crown, might, perhaps, have been found, by resorting to its acknowledged
prerogative, of being entitled to the bora vacantia, or every species of pro-
perty_of which no owner is discoverable. At length it became evident to
general observation, that, the principle of military tenure was gone ; and that¢
its incidents were more burthensome than advantageous, either to the lord, or
the tenant, so that all ranks of men seem to have desired its abolition. The
legislature of England proceeded in it with the circumspection, which the
magnitude of the object required. It was brought regularly before parliament,
in the 18th year of king James the first, at his majesty’s recommendation. In
the 4th Inst. 203, lord Coke mentions this circumstance, and particularizes the
outlines of the plan then in agitation. It bears a striking similitude to that,
which was afierwards adopted. At length the 13 Cha. 2. c. 24. was passed ;
which enacts « That the court of wards and liveries, and all wardships, liveries,
¢« primer seisin, and ousterlemains, values, and forfeitures of marriages, by
¢ _reason of any tenure of the king or others, should be totally taken awey ;
« and that all fines for alienation, tenures by homage, knights service, and
¢ escuage, and also aids for marrying the daughter, of knighting the son, and,
< all tenures of the king in capite, should be likewise taken away: and that
< all sorts of tenures held of the king or others, should be turned into common,
“ gocage ; save only tenures in frankalmoign, copyholds, and the honorary,
* gervices (without the slavish part) of grand serjeanty.” T
It remains to make some mention ogrthe writers, of whose assistance, the,
author, in framing this note, has principally availed himself. Some of these,,
he has noticed in the course of the annotation ; and to sir Henry Spelman, he,
mast here repeat his acknowledgments. With respect to the other writers, to.
whom he is under obligations ;—at the head of these, he must notice the feudal
writers of his own country, particularly, sir William Blackstone, lord Kaims,
sir John Dalrymple, sir Martin Wright, Doctor Robertson, and Doctor Gilbert
Stuart.— After these, he must acknowledge a general obligation to three foreign
works, which in every part of the annotation, have been highly useful to him,
the Thesaurus Feudalis of Jenichen, in three quarto volumes, published at
Frankfort on the Main, in 1750 the Historica Juris of Struvius, in one quarto
volume, published at Jena in 1728 ; and Voet's Digressio de Feudis, subjoined
to his Commentary on the 38th book of the Pandects.—Under the first division
of the annotation, he has been greatly assisted by Koch's Tableau des Revolu-
tions de I Europe dans le Moyen Age, 4 vols. octavo, Strasburgh, and Paris
1814 ; the early parts of Pfefiell’s .ﬁregé Clzronologi%ue de I Histoire, and du
Drost Public d’AIIemagne